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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

FALLON PAIUTE-SHOSHONE TRIBE,
a federally recognized Indian tribe,

Plaintiff,
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Defendant.

MEMORANDUM IN SUPPORT OF
MOTION OF THE ETHNIC MINORITY COUNCIL OF AMERICA
FOR LEAVE TO APPEAR AS AMICUS CURIAE

The Ethnic Minority Council of America (the “EMCA”) seeks leave to appear and
participate as amicus curiae in this action. The bases for this motion are set forth generally
below and in greater detail in the Amicus Curiae Brief Submitted by the Ethnic Minority Council
of America In Opposition to the Fallon Tribe’s Motion for Summary Judgment, which is being
filed separately.

A. The EMCA

The EMCA was founded in 1985 to promote and protect our nation’s diverse ethnic
heritage. Many of the EMCA’s members are of American Indian descent, living both within and
outside the territorial limits of reservations created by treaty and recognized under federal law.
The EMCA is politically and socio-economically diverse. Members of the EMCA are registered
Democrats, Republicans and independents. They are located throughout the U.S. and pursue a
wide variety of vocations ranging from homemakers to licensed professionals. They come from
many religious backgrounds, including American Indian faiths, Christianity, Judaism, Islam,

Hindu, Buddhism and agnostic belief systems.




B. The EMCA’s Interest in the Spirit Cave Litigation

The EMCA supports the preservation of ancient remains and artifacts because these items
are indispensable components of our common history. The EMCA believes that this history
must be explored, understood and recorded for posterity. The EMCA believes that the cultural,
educational, medical and scientific exploration of ancient artifacts and remains is a way of
understanding and preserving our diverse cultural identities for our sake and for the sake of
future generations.

- Consistent with quasi-property rights long recognized in the law, the EMCA recommends
repatriation of remains and other cultural items in cases where the next-of-kin or other direct
lineal descendants can be identified and desire reburial, cremation or other disposition. Such
repatriations should be reserved for actual descendants, not broadly-defined or aggregated
groups or coalitions bound only by a common political or religious objective but with no
historically shared group identity, or because of a mere geographic overlap.

The EMCA is concerned that the claiming tribe in this case seeks to exercise
extraordinary property rights over the disposition of human remains and cultural material with
which it has no demonstrated cultural affiliation, let alone one supported by a preponderance of
the evidence. The exercise of these rights would impact many — indeed all — of our nation’s
diverse cultural citizens, including those represented by the EMCA.

The EMCA is concerned that while the Native American Graves Protection and
Repatriation Act (“NAGPRA”™) was intended to and has on the one hand provided a practical
enforcement system for the rights of present-day American Indians relative to ancestral materials
and remains, that enforcement system has been misapplied in ways that disrupt the delicate
balance of interests NAGPRA was intended to preserve. The EMCA is concerned that the Fallon

Tribe urges a misapplication of NAGPRA in this case. That is, the Fallon Tribe seeks to extend
2



NAGPRA to ancient human remains whose connections, if any, to any present day American
Indians has not been and cannot possibly be established in light of our current state of
knowledge. This is contrary to the beliefs and desires of the EMCA as well as other American
Indians who have expressed views that are at odds with those held by the Fallon Tribe.

In particular, the EMCA seeks to demonstrate to the Court that concerns over the relaxed
application of NAGPRA’s “cultural affiliation” requirement proposed by the Fallon Tribe are
more than merely academic. On the contrary, bending the cultural affiliation requirement to
empower contemporary tribes to dictate the disposition of ancient remains and cultural items
where, as here, (1) the remains cannot now and may never be assigned to an identifiable earlier
group and (2) a showing of shared group identity is thus foreclosed from the start, would
impinge upon the real-world rights and interests of other citizens. These other citizens include
American Indians and other ethnic minorities who may have or in the future may be shown to
have a more direct cultural relation to the remains than the claiming tribe or who may not, in any

event, share the claiming tribe’s traditionalist beliefs.



C. Request for Relief

The Court has broad discretion to appoint amici curiae. See, e.g., Hog;towit V.
Ray, 682 F.2d 1237, 1260 (9th Cir. 1982). Accordingly, for these reasons and those mlore fully
set forth in its amicus brief, the EMCA seeks leave to participate in this litigation as amicus
curige so that it can present to the Court perspectives not yet represented in this litigation but
which, it believes, are directly implicated by this dispute and should be considered by the Court

in rendering a decision.
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I INTRODUCTION

The Ethnic Minority Council of America (EMCA) submits this amicus curige brief in
opposition to the Fallon Tribe’s motion for summary judgment seeking to set aside the Bureau of
Land Management’s July 26, 2000 Determination of Cultural Affiliation of Ancient Human
Remains from Spirit Cave, Nevada (the “Determination”). The EMCA, which represents
American Indians' and other ethnic minorities? who do not uniformly share the Fallon Tribe’s
traditionalist views, believes that the positions taken by the Fallon Tribe, if accepted, would
eviscerate NAGPRA’s® “cultural affiliation” requirement, disrupt the delicate balance of interests
struck by NAGPRA’s repatriation provisions, and trod upon the rights and interests of American
Indians and other ethnic minorities represented by the EMCA and Americans at large.

Accordingly, the EMCA argues below that:

¢y The Fallon Tribe’s unique adaptation of NAGPRA’s “cultural affiliation”
requirement is impermissibly broad, and impinges on the rights and interests of American
Indians and other ethnic groups whose ancestry and views are not represented by the Fallon
Tribe but who nonetheless have or may be proven to have a cultural or biological connection to

the “Spirit Cave” remains and cultural items;

' The EMCA believes that the term “Native American” is problematic, in part due to inconsistent interpretations of

that term under NAGPRA. (The EMCA also notes, however, that NAGPRA’s “Native American” definition has
been substantially clarified by judicial interpretation since the BLM issued its July 2000 Determination. See
Bonnichsen v. United States, 217 F. Supp. 2d 1116, 1134-1 139, aff’d, 367 F.3d 864 (9" Cir. 2004)). For this
reason, the EMCA will refer to present-day aboriginal Americans recognized by the federal Indian laws as
“American Indians.”

? This submission is made not only on behalf of the EMCA’s American Indian members, but represents the views of
the EMCA’s many other ethnic members as well. They, too, have a compelling interest in North American
prehistory generally, and in light of questions surrounding the ethnic origins of the Spirit Cave mummy itself,
believe that they have a direct interest in the curation and analysis of the Spirit Cave remains and cultural items.

* To avoid unnecessary confusion, this brief will use where appropriate the same nomenclature used in the Fallon
Tribe’s Memorandum (the “Fallon Br.”). Thus, “NAGPRA?” refers to the Native American Graves Protection and
Repatriation Act, the “Tribe” or “Fallon Tribe” refers to the Falion Paiute-Shoshone Tribe, the “BLM” to the Bureau
of Land Management, and so on.



)

The Fallon Tribe’s motion for summary judgment is based on the flawed

assumption that American Indians comprise a homogenous and unified culture;

)

The Fallon Tribe does not represent the views or the interests of American Indians

represented by the EMCA or who otherwise do not share the Fallon Tribe’s traditionalist views;

(4)

The American Indians and other ethnic minorities represented by the EMCA

Reject the view that they or any particular ethnic group are the sole custodians of
North American pre-history;

Oppose the repatriation of human remains or cultural items under circumstances
that present a risk of the remains or items being given to individuals who may
subscribe to religious beliefs and practices that are (a) unrelated to those practiced
by the cultural group to which the human remains are actually affiliated or (b)
unrelated to the beliefs and practices of other present-day Americans whose
ancestral link to the remains or materials may be proven to be more direct;

Oppose the use of federal tax revenues to facilitate a repatriation project which, in
essence, is a sectarian religious activity; '

Support the responsible curation and study of all human remains and cultural
artifacts pending positive identification, generally;

Support the careful and deliberate study and identification of the Spirit Cave
remains and cultural items; and

Support the view that preservation of the Spirit Cave remains and cultural items
will promote the interests of American Indians, and will unite all citizens in a
mutual exploration and celebration of our individual ethnic heritages.

For these reasons, the EMCA respectfully requests that the Fallon Tribe’s motion be

denied and that the BLM’s July 26, 2000 Determination be upheld.



IIL. BACKGROUND AND STATEMENT OF INTEREST

A. The EMCA

The EMCA was founded in 1985 to promote and protect our nation’s diverse ethnic
heritage. Many of the EMCA’s members are of American Indian descent, living both within and
outside the territorial limits of reservations created by treaty and recogniied under federal law.*

The EMCA is politically and socio-economically diverse. Members of the EMCA are
registered Democrats, Republicans and independents. They are located throughout the U.S. and
pursue a wide variety of vocations ranging from homemakers to licensed professionals. They
come from many religious backgrounds, including American Indian faiths, Christianity, Judaism,

Islam, Hindu, Buddhism and agnostic belief systems.’

B. The EMCA’s Interest in the Spirit Cave Litigation

The EMCA supports the preservation of ancient remains and artifacts because these items
are indispensable components of our common history. The EMCA believes that this history
must be explored, understood and recorded for posterity. The EMCA believes that the cultural,
educational, medical and scientific exploration of ancient artifacts and remains is a way of
understanding and preserving our diverse cultural identities for our sake and for the sake of
future generations.®

Consistent with quasi-property rights long recognized in the law, the EMCA recommends
repatriation of remains and other cultural items in cases where the next-of-kin or other direct

lineal descendants can be identified and desire reburial, cremation or other disposition. Such

* Affidavit of Ellis J. Neiburger in Support of Amicus Curiae Brief of the Ethnic Minority Council of North
America (“Neiburger Aff.,” attached as Exhibit 1), ] 2.

> 1d atq3.

® Id atq4.



repatriations should be reserved for actual descendants, not broadly-defined or aggregated
groups or coalitions bound only by a common political or religious objective but with no
historically shared group identity, or because of a mere geographic overlap.’

The EMCA is concerned that the claiming tribe in this case seeks to exercise
extraordinary property rights over the disposition of human remains and cultural material with
which they have no demonstrated cultural affiliation, let alone one supported by a preponderance
of the evidence. The exercise of these rights would impact many — indeed all — of our nation’s
diverse cultural citizens, including those represented by the EMCA.?

The EMCA is concerned that while NAGPRA was intended to and has on the one hand
provided a practical enforcement system for the rights of present-day American Indians relative
to ancestral materials and remains, that enforcement system has been misapplied in ways that
disrupt the delicate balance of interests NAGPRA was intended to preserve. The EMCA is
concerned that the Fallon Tribe urges a misapplication of NAGPRA in this case. That is, the
Fallon Tribe seeks to extend NAGPRA to ancient human remains whose connections, if any, to
any present day American Indians has not been and cannot possibly be established in light of our
current state of knowledge. This is contrary to the beliefs and desires of the EMCA as well as
other American Indians who have expressed views that are at odds with those held by the Fallon

Tribe.’

7 Id at 5.
¥ ldatqe.

° Id atq7.



III. ARGUMENT

A. “Any Indian” Will Not Do Under NAGPRA’s Cultural Affiliation
Requirement.

NAGPRA neither promotes nor embodies a policy of universal repatriation.'® Rather, to
prevail on a claim for repatriation where there is no known lineal descendant, a claiming tribe
bears the burden of proving by a preponderance of the evidence that it is “culturally affiliated”
with the remains or materials.

A finding of “cultural affiliation” with human remains requires

proof of “a relationship of shared group identity which can

reasonably be traced . . . between a present day Indian tribe . . . and

an identifiable earlier group of which the decedent was a member.

25 U.S.C. § 3001(2) (emphasis added). See also, S. Rep. No. 101-

473 at 8 (claimant must show “a continuity of group identity from

the earlier present day group”).
Bonnichsen v. United States, 217 F. Supp. 2d 1116, 1143, aff’d, 367 F.3d 864 (9" Cir. 2004)."!
In proving a “shared group identity,” a claiming tribe bears the burden of establishing a
“commonality” that “distinguishes the group and its members from other groups, and legitimizes
the present-day group’s authority to represent the interests of deceased members.” Jd. at 1148.

Thus, NAGPRA'’s cultural affiliation requirement is considerably more than window

dressing.'? As commentators have noted:

The first objective [of NAGPRA] deals with Native American human remains, funerary objects, sacred
objects and objects of cultural patrimony which are excavated or removed from Federal or tribal lands after
the enactment of the Act. . . . If any of such remains or objects are found on Federal Lands and it is known
which tribe is closely related to them, that tribe is given the opportunity to reclaim the remains or objects.

H.R. Rep. No. 101-877 at 12 (1990), reprinted in 1990 U.S.C.C.A.N. 4367, 4368 (emphasis added).
""" Where competing interests exist, such as where more than one claiming tribe has derived from an earlier group,
NAGPRA requires a determination of which tribe “has the closest cultural affiliation.” 25 U.S.C. §3002(a)(2)(B).

2" Nor can “cultural affiliation” be equated with a less rigorous “cultural relation” standard. See Bonnichsen at

1138 (“It is clear from the full text of NAGPRA that the cultural relationship required to meet the definition of

‘Native American’ is less than that required to meet the definition of ‘cultural affiliation,” . . .”). This makes sense if
Continued...



The determination of cultural affiliation is the cornerstone of

NAGPRA because most decisions about disposition of human

remains and objects are made with reference to that standard. In

most circumstances, cultural affiliation is the threshold for

closeness of relationship that must be met for a Native American

group to determine the disposition of the remains or objects. As

a consequence of its centrality to the decision-making process, the

interpretation of this term is hotly contested.
William A. Lovis, Keith W. Kintigh, Vincas P. Steponaitis & Lynne G. Goldstein,
ARCHEOLOGICAL PERSPECTIVES ON THE NaGPRA: UNDERLYING PRINCIPLES, LEGISLATIVE HISTORY, AND
CurrenT Issugs, IN LEGAL PErspECTIVES ON CULTURAL RESOURCES, 165-184, at 177 (Jennifer R.
Richman & Marion P. Forsyth, eds., Altimira Press 2004) (emphasis added).

The purpose of this submission is to demonstrate to the Court that concerns over the
relaxed application of NAGPRA’s “cultural affiliation” requirement proposed by the Fallon
Tribe are more than merely academic. On the contrary, bending the cultural affiliation
requirement to empower contemporary tribes to dictate the disposition of ancient remains and
cultural items where, as here, (1) the remains cannot now and may never be assigned to an
identifiable earlier group and (2) a showing of shared group identity is thus foreclosed from the
start, would impinge upon the real-world rights and interests of other citizens. These other
citizens include American Indians and other ethnic minorities who may have or in the future may

be shown to have a more direct cultural relation to the remains than the claiming tribe or who

may not, in any event, share the claiming tribe’s traditionalist beliefs.

....Continued

one bears in mind the purpose of NAGPRAs repatriation provisions -- to re-unite remains and certain cultural items
with an appropriately affiliated tribe, as opposed to any tribe that makes a claim. See Bonnichsen, 367 F.3d at 876
(“NAGPRA was intended to benefit modern American Indians by sparing them the indignity and resentment that
would be aroused by the despoiling of their ancestors’ graves and the study or display of their ancestors remains . . .
. Congress’s purposes would not be served by requiring the transfer to modern American Indians of human remains
that bear no relationship to them.”).



B. The Fallon Tribe Has Not Established “Cultural Affiliation” Under
NAGPRA.

Views expressed by members of the Fallon Tribe during a May 8, 1996 meeting with
representatives of the Nevada State Museum and the BLM were, regrettably, a harbinger of
things to come. There, according to a summary of that meeting cited by the Tribe in its brief,
Tribal representatives expressed the view that:
The age of the Spirit Cave mummy has no relevance . . ., nor does
the mummy’s relation to contemporary Indian populations. They
[members of the Tribe] consider themselves to be the caretakers of
the ‘old ones’ and requested that they be allowed to rebury the
mummy as soon as possible . . . .

Fallon Br. at 16 (quoting AAR 0178).

With the advent of litigation and the benefit of capable counsel, the Fallon Tribe’s
position has taken on a new veneer, but has not changed in substance. The EMCA believes that
the Fallon Tribe has failed to meet its burden under NAGPRA’s cultural affiliation requirement

in at least three respects.

1. The “Identifiable Earlier Group”

First, the Tribe concocts and relies upon an expansive and ultimately indefensible “earlier
group” theory. The Tribe argues that the occupants of the western Great Basin, which the Tribe
attempts to unify under a “Desert Culture concept,” comprise an “identifiable earlier group” for
purposes of establishing cultural affiliation. See Fallon Br. at 31, 43 (stating that the BLM
improperly failed to consider “whether the occupants of the western Great Basin as a whole
constitute an identifiable group. . . .”) and 85 (“The Great Basin Culture Area is a spatial
grouping of peoples who, at the time of European contact, were far more similar to one another
than they were to peoples in adjacent culture areas.”). This fails factually and legally.

Factually, the Tribe has failed to account for (among other things) the inevitable coming,



going, merging, splintering, and dying off of populations over the last one hundred centuries
properly considered by the BLM. Determination at 14-19; 25-30; 59. It fails to account for the
inevitable variations in populations (notwithstanding superficial similarities in material culture or
adaptive strategies that may be observed or hypothesized) over an area so large.13 See Id. at 24-
31. Indeed, even the Fallon Tribe concedes in its brief that “significant cultural variation” has
been recognized in this region. Fallon Br. at 31. And it fails to account for unrelated,
contemporary populations acknowledged even in the Tribe’s own oral histories. See Id. at 51-57.
Legally, it runs afoul of the “earlier group” concept envisioned by NAGPRA. As noted

by the Society for American Archeology in its amicus brief filed in the Kennewick Man
litigation:

Although the precise nature of the “earlier group” is not specified

in the law or its regulations, NAGPRA’s legislative history and

common sense imply that Congress intended it to be something on

the scale of a modern tribe. This interpretation is supported by the

prior use of “tribal origin” as the analogous term in the National

Museum of the American Indian Act, 20 U.S.C. § 80g-9(b), which

served as a model for NAGPRA. It is also supported by the

synonymous use of the terms “tribal origin” and “cultural

affiliation” in the 1989 bills introduced by Rep. Udall and Sen.

Inouye (H.R. 1646 and S. 1980, respectively) that ultimately

evolved into NAGPRA.[footnote omitted]
Memorandum of Law in Support of the Society for American Archeology’s Amicus Curie
Submission at 16-17, Bonnichsen v. United States, CV 96-1481-JE, June 1, 2001, available at
Www.saa.org/repatriation/kennewickbriefs. html (last viewed on October 19, 2005). See also Id.

at 17 (noting that “broad classifications of archeological patterning do not identify a specific

group in the sense required by NAGPRA’s clear terms™).

" The Great Basin encompasses approximately 200,000 square miles, and includes virtually all of Nevada and
portions of Utah, Oregon, California and New Mexico. See http://www.greatbasinweb.com/whatisgreatbasin.htm]
(last viewed on 10/19/05).



2. “Shared Group Identity”

The Fallon Tribe contends that NAGPRA’s requirement of a “shared group identity” with
an “identifiable earlier group” need not “refer to a particular tribe or band of Indians.” Fallon Br.
at 6. Rather, the shared group identity can encompass “broader groups that have been identified
by contemporary observers, government officials, anthropologists and archeologists, or Indian
people themselves, and to require only that a present-day tribe demonstrate a reasonable
connection with such group.” Id.

Taken to its logical end, what the members of the Fallon Tribe appear to argue is that
they (as “Indian people themselves”) are free to define a group as broadly as they see fit, and to
include in that group largely unknown people who lived one hundred centuries ago. Thus, the
Fallon Tribe argues that if it considers itself part of a “broader group” that hypothetically
occupied 200,000 square miles covering portions of five states for a period of 10,000 years, then
that meets NAGPRA’s shared group identity requirement.

If claiming tribes can define a group as broadly as this, then of course there is no “shared
group identity” requirement under NAGPRA. As noted by the Ninth Circuit:

NAGPRA also was intended to protect the dignity of the human

body after death by ensuring that Native American graves and

remains be treated with respect. . . . Congress’s purpose is served

by requiring the return to modern-day American Indians of human

remains that bear some significant relationship to them.
Bonnichsen, 367 F.3d at 876-77 (emphasis added). In this sense, the Fallon Tribe’s view is not
the only relevant point of reference; rather, the group of which the Spirit Cave mummy would

have considered himself a member is equally if not more important. The latter cannot be gleaned

from the unilateral pronouncements of the Fallon Tribe, but rather must be informed by factors



such as those set forth in 43 C.F.R. § 10.2(c)(2)."* See also Bonnichsen, 217 F. Supp.2d at 1147-
48 (“The statutory language also implies that the members must perceive themselves as part of a
group and function as such.”).

The peril of the Fallon Tribe’s grossly over-inclusive “shared group identity” theory is
immediately apparent: While Jews may have resided in Nazi Germany, spoke German, and
exhibited many material cultural traits common to the German population at-large, it certainly
would not follow that German Jews and German Gentiles were at the time of the Third Reich
united by a “shared group identity.” A more pertinent illustration of the peril of over-inclusion is
the substantial archeological and historical evidence of cannibalism, ritualized torture and
warfare among American Indian groups occupying common regions, utilizing similar tool kits,
exploiting identical lithic resources, and otherwise arguably displaying more tangible cultural
similarities than differences.”® But to suggest that the cannibalized remains of the unfortunate

men, women and adolescents uncovered in Anasazi'® dwelling floors and refuse pits at the 850-

"% These factors are set forth in the Determination at 5-7.

15 See, e.g, R. A. Mariar, L. L. Banks, B. R. Billman, P, M. Lambert, & J. E. Mariar, Biochemical evidence of
cannibalism at a prehistoric Puebloen site in southwestern Colorado, Nature 407, 74-78 (2000) (copy attached to
Neiburger Aff. at Tab 2); 1 R. Thwaites, THE JesuiT RELATIONS AND ALLIED DocUMENTs 1610-1791 (Burrows Bro.
Pub., Cleveland Ohio, 1900) (describing an incident in 1682 in which the Iroquois attacked and cannibalized the
Tamarora tribe); O. H. Davis, WINNEY IsLaND SyNopsis (The Noteworthy Company, Amsterdam, New York, n.d.)
(describing cannibalized human remains unearthed in a Woodland refuse pit at “Locus II” of the Winney Island Site
in Saratoga County, New York).

'® “Anasazi” is a Navajo term meaning “Ancient Ones.” The Anasazi generally are believed to have occupied the
“Four Corners” country of southern Utah, southwestern Colorado, northwestern New Mexico, and northern Arizona
from about A.D. 200 to A.D. 1300, after which time they abruptly disappeared from this particular region. By A.D.
1400 almost all the Anasazi from throughout the Southwest had aggregated into large pueblos scattered through the
drainages of the Little Colorado and Rio Grande rivers in Arizona and New Mexico. Their descendants still reside
there in the few surviving pueblos. Interestingly, the cause of their “disappearance” from the Four Corners region
has been linked theoretically to a possible incursion by Numic speaking peoples (the Fallon Tribe is a member of
this language group):

There is mounting evidence, however, that the Numic-speaking peoples, of whom the Utes and Paiutes are
part, had spread northwestward out of southwestern Nevada and were in contact with the Pueblo-like
peoples of western Utah by A.D. 1200.

Continued...
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year-old “Cowboy Wash” site in southwestern Colorado were united by a “shared group
identity” with the people who killed them and consumed their flesh would be utterly absurd.'’
Surely, the Anasazi victims (who may on one level be grouped with their killers under the Fallon
Tribe’s “Desert Culture” classification) would not have chosen to have their earthly remains
entrusted to the care of their killers or their killers’ descendants.

This is what NAGPRA’s “shared group identity” requirement is supposed to avoid, and
why NAGPRA requires as a precondition to repatriation a showing of cultural affiliation and not
merely a generalized cultural relation. See supran. 12.

3. The “Present Day Indian Tribe”

The members of the Fallon Tribe — itself an amalgam of pre-existing tribes'® — also seek
to fill the “cultural affiliation” breach by implying that, as the “caretakers” of the Spirit Cave
remains, they act in accordance with the beliefs and wishes of all who may have an interest in the
Spirit Cave remains and cultural objects. See Fallon Br. at 24 n. 5 (“In April 1999, the Executive
Board of the Inter-Tribal Council of Nevada unanimously adopted a resolution on behalf of its
member tribes — comprising every federally recognized tribe in Nevada — supporting the Fallon

Tribe’s request for repatriation.”) and 16 (quoting meeting summary in which Fallon

....Continued
It is certainly possible that they were in San Juan County shortly after that. Ute and Paiute sites are very
difficult to distinguish from Anasazi campsites, and we may not be recognizing them.

See http://www.crystalinks.com/anasazi.html (last viewed on 10/24/05).

""" See Mariar (2000). While the Cowboy Wash example is particularly relevant because of its proximity to the
Great Basin, such cannibalism was by no means confined to the American southwest, as evident from the Thwaites

(1900) and Davis (undated) writings cited in n. 15 above.

'® “The Tribe is comprised of descendants of Northern Paiute and Western Shoshone people . ...” Fallon Br. at
10.
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representatives expressed view that mummy’s relation to contemporary Indian populations “has
no relevance,” and that they consider themselves to be the “caretakers of the ‘old ones’”)."

But the Fallon Tribe does not represent the beliefs or the desires of all, nor do they even
represent the beliefs and desires of all American Indians residing in the southwestern United
States. By way of a concrete illustration, the Zuni Tribe,?’ which now occupies an area adjacent
the Great Basin in western New Mexico, passed in November 1989 its formal Resolution No.
M70-90-L017 (copy attached to Neiburger Aff. at Tab 1). In that Resolution, which was
undertaken in response to inquiries from museums and research institutions about possible
repatriation of affiliated remains, the Zuni concluded:

NOW, THEREFORE, BE IT RESOLVED, that the Zuni Tribal
Council, in concurrence with religious leaders, has determined that
these desecrated ancestral human remains, presently housed in
museums and other institutions, should not be repatriated for
reburial; and

BE IT FURTHER RESOLVED, that the Zuni Tribal Council, in
concurrence with religious leaders, directs museums and other
institutions to continue to respectfully care and curate any
desecrated Zuni ancestral human remains.

BE IT FURTHER RESOLVED, that the results of any analyzes
[sic] performed on ancestral Zuni remains will be sent to the Office
of the Governor, the Zuni School District Library, and the Zuni

**" Notably, the Fallon Tribe does not identify which religious conventions will be followed in disposing of the
Spirit Cave remains if repatriation is ordered — those of the Fallon Tribe’s Christian members, or those of its non-
Christian members?

20 Of note, the dialect spoken by the Zunis (otherwise referred to as “Ashiwi”) belongs to the same Uto-Aztecan
language family as the Fallon Tribe’s Numic dialects. See Fallon Br. at 78-84. See also
http://'www.crystalinks.com/zuni.html (last viewed on 10/19/05);

http://www.twingroves.district96.k12.il.us/Native Americans/Zuni.htm! (last viewed on 10/19/05); and T.J.
Ferguson, Historic Zuni Architecture and Society: An Archeological Application of Space Syntax. Anthropological
Papers, No. 60, 25-40 (University of Arizona Press, Tucson, Arizona 1996). According to Zuni oral traditions, the
Zuni for many generations wandered throughout the Mojave Desert area, from which, according to at least two
scholarly writings, came the Numic-speaking people. Jd See also Fallon Br. at 78 (citing Lamb (1964) and Fowler
(1971)).
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Archeology Program Library, so that this knowledge is readily
available to Zuni Tribal members.

Accordingly, at least one tribe whose affiliation with the Spirit Cave remains is no less
tenable than the Fallon Tribe’s has expressed a view regarding repatriation and study that is
diametrically opposed to the position taken by the Fallon Tribe in this case.

C. The Fallon Tribe’s Motion Is Based On The Erroneous Premise That

American Indians Comprise A Homogenous And Unified Culture, And That

The Fallon Tribe Represents The Views And Preferences Of All American
Indians.

The Fallon Tribe may think it irrelevant whether the Spirit Cave mummy is related to
them or not (Fallon Br. at 16), but members of the EMCA think it is very relevant. Likewise, the
Fallon Tribe may consider itself to be the “caretaker” of the Spirit Cave remains and cultural
items (id.), but the EMCA strongly disagrees. The Fallon Tribe’s assumption that it thinks and
speaks for all is what the EMCA finds most objectionable, and seeks to correct.

There is great diversity among American Indians. Far from being a one-dimensional,
homogenous culture as the Fallon Tribe’s brief suggests, American Indians have never, and do
not now, speak with one voice. On the contrary, American Indians always have been and remain
a remarkably varied group of peoples, with different languages, systems of governance, religious
beliefs, economic strategies, internment practices, family structures, and so on. American
Indians are not one culture; they are many cultures. And especially important here, there is no
single tribe or organization that speaks on behalf of all American Indians. Neiburger Aff., §9.
Even among American Indians who generally may be said to hold “traditionalist” views, there is
substantial diversity. See, e.g., supra discussion regarding the 1989 Zuni Resolution.

Our understanding of the peopling of North America is still far from complete.
Consistent with the BLM’s determination, many, if not all, of the very ancient remains or

cultural items discovered in North America may not be related to anyone living today. If there
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are living descendants, such descendants could include people who are not American Indian at
all, who live outside the specific geographic region in which remains or cultural items were
discovered, or live outside the United States. This means that, in the case of truly ancient
remains and cultural items, the required showing of cultural affiliation as a precondition to
repatriation is especially important because the disposition may implicate the rights and interests
of individuals whose cultural or biological connection to the remains may be proven to be more
direct than the claiming tribe’s. Put another way, any relaxation of NAGPRA’s cultural
affiliation requirement to accommodate claims such as the one made by the Fallon Tribe here
would impinge upon the rights and interests of American Indians (or other citizens) whose
ancestry and views are not represented by the claiming tribe.

As described above, the views and preferences of the Zuni Tribe — which does not seek
repatriation of human remains held in museuni or research collections, and does not object to the
responsible curation and study of remains already in collections — are contrary to the views
expressed by the Fallon Tribe. And as described below, the views of the EMCA are not
represented by the Fallon Tribe either.

D. The Fallon Tribe Does Not Represent The Views Or The Interests Of
American Indians And Other Ethnic Groups Represented By The EMCA.

The following are views held by the EMCA, which materially conflict with the positions
taken by the Fallon Tribe:

(1D American Indians and other ethnic groups represented by the EMCA support
DNA testing, carbon dating, taxonomic measurements, and other study techniques which may
lead to the identiﬁcatioﬁ of direct ancestral links or the absence of such links. Techniques used
to identify the ethnic origins of human remains have improved over time, and likely will

continue to improve in the future. They are unavailing, however, where human remains and the
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potentially boundless information they contain have been secreted away or, worse, disposed of
altogether. Neiburger Aff. at § 10.

2 American Indians and other ethnic groups represented by the EMCA support the
responsible curation and study of all remains and cultural artifacts pending positive
identification. This is true for remains and cultural items which may be linked to present-day
American Indians, and also is true for remains and cultural items of mixed heritage (e.g. White-
Indian) or non-American Indian derivation. Id.

3) American Indians and other ethnic groups represented by the EMCA support the
careful and deliberate study and identification of remains. Native Americans represented by the
EMCA do not support the hurried disposition of remains with only minimal or no study, as the
Fallon Tribe advocates. /d.

@) American Indians and other ethnic groups represented by the EMCA oppose the
use of tax payer money to facilitate a repatriation project which, in essence, is a sectarian
religious activity. Id.

(5) American Indians and other ethnic groups represented by the EMCA are troubled
by the likelihood that the disposition advocated by the Fallon tribe will result in the repatriation
of human remains to unrelated individuals who may subscribe to religious beliefs and practices
that are () unrelated to those practiced by the cultural group of which the Spirit Cave Mummy
was is a member or (b) unrelated to the beliefs and practices of other present-day American
Indians whose ancestral link to the Spirit Cave Mummy may be proven to be more direct than
that of the Fallon tribe. Id.

(6) American Indians and other ethnic groups represented by the EMCA support the

concept that preservation of the Spirit Cave Mummy will promote the interest of American
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Indians, and will unite all citizens in a mutual exploration and celebration of our individual
ethnic heritages. /d.

@) American Indians and other ethnic groups represented by the EMCA do not share
the view that they are the sole caretakers of North American pre-history. Whatever the abuses of
the past, ours is a shared continent and by virtue of that a shared heritage. d.

(8) American Indians and other ethnic groups represented by the EMCA believe that
what the Fallon Tribe seeks to do with the Spirit Cave remains and cultural items is #not
beneficial and is not in our best interest. Id.

E. The BLM’s July 26, 2000 Determination Must Be Upheld.

NAGPRA was not intended to give preemptive control over the prehistory of the
southwestern United States to the Fallon Tribe. Nor was NAGPRA intended to elevate the
religious views (be they Christian, non-Christian or agnostic) or political agenda of the Fallon
Tribe over the beliefs and views of other tribes in the region (including the Zuni tribe) or
elsewhere in the absence of a demonstration, supported by a preponderance of the evidence, of
cultural affiliation.

The cultural origins and relationships of the Spirit Cave Mummy cannot be presumed.
Because the Fallon Tribe’s claim is not supported by a preponderance of the evidence, their

motion for summary judgment must be denied and the BLM’s Determination left in place.
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V.  CONCLUSION

For each of the foregoing reasons, the EMCA respectfully requests that the Fallon Tribe’s

motion for summary judgment be denied and the BLM’s Determination upheld.

Respectfully Submitted,

William E. Peterson (Nev. Bar No. 1528)
MORRIS, PICKERING & PETERSON
6100 Neil Road

Reno, Nevada 89511

(775) 829-6000

Richard M. Donaldson

MONTGOMERY, MCCRACKEN, WALKER
& RHOADS, LLP

300 Delaware Avenue, Suite 750

Wilmington, DE 19801

(302) 504-7840

Attorneys for the Ethnic Minority Council of
America
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

FALLON PAJUTE-SHOSHONE TRIBE, )
a federally recognized Indian tribe, )
)
Plaintiff, ) No. CV-N-04-466 LRH (RAM)
)
V. )
)
UNITED STATES BUREAU OF LAND )
MANAGEMENT, )
)
Defendant. )
STATEOF _ \ \__ )

) SS.

county oF _ CQK )

AFFIDAVIT OF ELLIS J. NEIBURGER IN SUPPORT OF THE AMICUS CURIAE
BRIEF SUBMITTED BY THE ETHNIC MINORITY COUNCIL OF AMERICA IN
OPPOSITION TO THE FALLON TRIBE’S MOTION FOR SUMMARY JUDGMENT

1. My name is Ellis J. Neiburger, and I am an adult over the age of 21. I serve asa
director on the board of directors of the Ethnic Minority Council of America (the “EMCA”), and
in that capacity, have been authorized by the EMCA to make this affidavit on its behalf.

2. The EMCA was founded in 1985 to promote and protect our nation’s diverse
ethnic heritage. Many of the EMCA’s members are of American Indian descent, living both
within and outside the territorial limits of reservations created by treaty and recognized under
federal law.

3. The EMCA is politically and socio-economically diverse. Members of the EMCA
are registered Democrats, Republicans and independents. They are located throughout the U.S.

and pursue a wide variety of vocations ranging from homemakers to licensed professionals.



They come from many religious backgrounds, including American Indian faiths, Christianity,
Judaism, Islam, Hindu, Buddhism and agnostic belief systems.

4. The EMCA supports the preservation of ancient remains and artifacts because
these items are indispensable components of our common history. The EMCA believes that this
history must be explored, understood and recorded for posterity. The EMCA believes that the
cultural, educational, medical and scientific exploration of ancient artifacts and remains is a way
of understanding and preserving our diverse cultural identities for our sake and for the sake of
future generations.

5. Consistent with quasi-property rights long recognized in the law, the EMCA
recommends repatriation of remains and other cultural items in cases where the next-of-kin or
other direct lineal descendants can be identified and desire reburial, cremation or other
disposition. Such repatriations should be reserved for actual descendants, not broadly-defined or
aggregated groups or coalitions bound only by a common political or religious objective but with
no historically shared group identity, or because of a geographic link to a present-day claiming
tribe or coalition.

6. The EMCA is concerned that the claiming tribe in this case seeks to exercise
extraordinary property rights over the disposition of human remains and cultural material with
which they have no demonstrated cultural affiliation, let alone one supported by a preponderance
of the evidence. The exercise of these rights would impact many — indeed all — of our nation’s
diverse cultural citizens, including those represented by the EMCA.

7. The EMCA is concerned that while NAGPRA was intended to and has on the one
hand provided a practical enforcement system for the rights of present-day American Indians

relative to ancestral materials and remains, that enforcement system has been misapplied such as



to disrupt the delicate balance NAGPRA was intended to strike. The EMCA is concerned that
the Fallon tribe seeks to do precisely that in this case. That is, the Fallon Tribe seeks to extend
NAGPRA to ancient human remains whose connections, if any, to any present day American
Indians has not been and cannot possibly be established in light of our current state of
knowledge, let alone be linked to a present-day descendant group. This is contrary to the beliefs
and desires of the EMCA as well as other Indian groups — including the Zuni tribe — that have
expressed views that are at odds with those held by the Fallon Tribe.

8. Attached to my Affidavit as Tab A is a true and correct copy of Resolution No.
M70-90-L017 passed by the Zuni Tribal Council on November 16, 1989. Attached to my
Affidavit as Tab B is a true and correct copy of an article entitled, “Biochemical evidence of
cannibalism at a prehistoric Puebloan site in southwestern Colorado,” which was published in
NATURE, volume 407, in September 2000.

9. There is great diversity among American Indians. Far from being a one-
dimensional, homogenous culture as the Fallon Tribe’s brief suggest, American Indians have
never, and do not now, speak with one voice. On the contrary, American Indians always have
been and remain a remarkably diverse group of peoples, with different languages, systems of
governance, religious beliefs, economic strategies, internment practices, family structures, and so
on. American Indians are not one culture; they are many cultures. There is no single tribe or
organization that speaks on behalf of all American Indians.

10.  The following are views held by the EMCA, which materially conflict with the
positions taken by the Fallon Tribe:

(a) American Indians and other ethnic groups represented by the EMCA

support DNA testing, carbon dating, taxonomic measurements, and other study techniques which



may lead to the identification of direct ancestral links or the absence of such links. Techniques
used to identify the ethnic origins of human remains have improved over time, and likely will
continue to improve in the future. They are unavailing, however, where human remains and the
potentially boundless information they contain have been secreted away or, worse, disposed of
altogether.

(b)  American Indians and other ethnic groups represented by the EMCA
support the responsible curation and study of all remains and cultural artifacts pending positive
identification. This is true for remains and cultural items which may be linked to present-day
American Indians, and also is true for remains and cultural items of mixed heritage (e.g. White-
Indian) or non-American Indian derivation.

(©) American Indians and other ethnic groups represented by the EMCA
support the careful and deliberate study and identification of remains. Native Americans
represented by the EMCA do not support the hurried disposition of remains with only minimal or
no study, as the Fallon Tribe advocates.

(d) American Indians and other ethnic groups represented by the EMCA
oppose the use of tax payer money to facilitate a repatriation project which, in essence, is a
sectarian religious activity.

(e) American Indians and other ethnic groups represented by the EMCA are
troubled by the likelihood that the disposition advocated by the Fallon tribe will result in the
repatriation of human‘remains to unrelated individuals who may subscribe to religious beliefs
and practices that are (a) unrelated to those practiced by the cultural group of which the Spirit

Cave Mummy was is a member or (b) unrelated to the beliefs and practices of other present-day



American Indians whose ancestral link to the Spirit Cave Mummy may be proven to be more
direct than that of the Fallon tribe.

® American Indians and other ethnic groups represented by the EMCA
support the concept that preservation of the Spirit Cave Mummy will promote the interest of
American Indians, and will unite all citizens in a mutual exploration and celebration of our
individual ethnic heritages.

(g) American Indians and other ethnic groups represented by the EMCA do
not share the view that they are the sole caretakers of North American pre-history. Whatever the
abuses of the past, ours is a shared continent and by virtue of that a shared heritage.

(h) American Indians and other ethnic groups represented by the EMCA

believe that what the Fallon Tribe seeks to do with the _ ir]

not beneficial and is not in our best interest.

SWORN TO and subscribed before me

this (%5 day of ()Q*B\\Qr 2005.

Mjm ‘ W@W%j

@t ﬁubli(/ Q

ROV

IALSEAL”  §
MAYRA MARTINEZ

P
2

>
§  Notary Public, State of lllinols
$ My Commission EXpires Apri| 24, 2007

“OFFIC




TAB A



URPWTTOUNOD ‘IS BMINTS] wWe-TTis

- /

:msﬂdm::ou .muoocm”WmeQ<
I4 52 pZZ5

cmsaauczmw ‘eynAag plempl

\\.\4\\.\6\”\\ \\"T«”V\.\\\w\-

ge’  TIouncds ‘0TusIoq °3 mwﬂa

% AT \ﬂk

7
CAM TTEIT

Jouzanon 2T ‘00TISe] otrouesSad
E\N .Yﬁ\.&;\\\ e

$IIJNNOD IVEINL INAZ

gewyIouncy ‘PE ‘gzaaeW uolIeg

(777 3) ¥ 70

rsIaquaw Teqral 1unz 03 aTgelIRA®
ATTpeaa ST abpaTmouy sTUY3l a1eyy os ‘KRieaqil uweaboad aﬁmaommﬂuw<
<umz 8yl pue ‘RIeIqTT  3IDTIISTA  TOOUDS Tunz ¥y . uonhm>cw
aga 3JOo 3I2TIFO Qya o3 qQuas @aq TTTM Sutewal TunZ Hmﬂummmcma
paciogzxad sazATeue Auer 3o sATnsax 3yYa eyl ‘g3INTIosS3IY ¥IRIWAS 1T 34

-gyutTewaa uUeuwny TeRIISaIdDUER TUNZ P21BID3SSP
AU¥ "1q®and pue J03F 3¥3IED ATinzaoadsal o031 anuizucd 01 m:ouu:Mﬂumnﬂ
=3 pur sunasnw S3IDIITP rgxapea] SNOIBTTaI YITm mo:muxmucoo
TT ITouno) TeqIIl Funz 8ya aeyd ‘@an1os3d  WIHIMNI LI 3d

‘ T2sul JIaYyao

ue {yeiyangaa I03 paaetraaedal 3g 310U pinoys suotaniy2sul
uaw sunasnu Ul pasnoy ATauasaad ‘sutewdl ueuny Tez1saduUe PIIRIDISIP
asays aeyl pauTwmIaIIIP Sey fg3apea3] SNOUIHTTRI YIATIM mucmuu:wcou
¥t ‘1Iounod TRQTIL TUnZ 2ya 3eNl ‘QIATOSIY LI 34 ‘IYOITYIHL 'MON

- b
i /§uoTaN2T2SUT JI2Yio pue sunasnu

gt pasnog ATauasaad 21e 3edd sutewal ‘yelisadue Tunz 3o uoT1R1D3SIAP
rnu 2aebTITW IO 3SIIABI O gainsea2w salenbape ou azxayl ‘oVIUIHM

oMl abed
[ —

6861 * £107-06-0(W ~ON NOILNTOS3H TYETYL INMZ

PG

pue puelsdwoy TeIISSOUR ITAY1
wexj TeAows:= 1331 AQ P21BIDISIP Uass sARY SPUEBT TUNZ WOI; PIAOWSI
pue poIaesnesx? AISNcIasxd ‘3031s3aoue TUNZ JO SUIPWSI 2yl ‘SYIVIHM

Due Aoijod Telangax ® Ybnoayl sSTEIING uewny 233301d o3 SENLTAUOD
puUe ‘sueaw I9KIO PpPUE SUOTIRAWDXS TEDTS0TOseusI® ydnosya ade7d
YIS IToul WOSI PRAOWSI SPOOL daAvIi pecEIDOSSER ITEUT pUR SUTRWII
teuny {I® JC [PTINGax HBUTIINbax AQq SUIFWSI [e231S3dDUR SAT pasdazcad
‘spesap ased B8y: Jo03 ‘SeuU TIdUNnOZ TeqIIl Tunz Syl SYIUIHAM

puUe 1Z2807T-68-0LH “ON
uoTaniosay Teqril Tunz 3o abessed uHNOIYL DITTuboo3I sey TIOUNOD
TeqIal Tunz 9Yy3l 3eYl: uoTaTsod e ‘1UIWUIIIUIII IO0J SIULDUIDSIP
ZTaw: 03 pauINIB8I ¥ SUOTINITAISLT I9WI0 IO sunasne uy  pray
MOU SUTPWaX UPHWINY TEI1SIOUE UTLPAIaD 2@yl 15anbax Aew satdoad ueTpur
uesTIawy UTe:I@D 1Yl SATTubOd3IX [IDOUNOD Teq il FUNZ 8y *SYIUIHM

pue !(sSUTPWIX Uewny pasnhoy asayl
yaImM ueyel 9q PINOYS UOTIDE JO ¥saIncd aeys burpiedsx ‘sueipoasnd
A7aussaxd sxe  SUOTAINAFISUT YIILLS3I PUR  sunasnw  yoIys 3037
suiewsx ,STENPTATPUT 3yl O SIULPUIDISIP UIIPOW 3YI WmOII IdUEPINd
puiasenbax 3JP SUOTINITISUT UYDILSSaI pue smnasnw Auew ‘SYIWIHM

- pue !(Spoob IaBiH pILRTIDOSSE ITIY]
pUE SUTRWal vewny HUTSNOY JO $3TOT7od ITay2 HUTSSISSEsSIT 3@ ssiecg
pestTun Byl 2noybnoIyl SUOTANITISUT YDOIRSSII PUR SUNISNW ‘SYIUIUM

pue (S3TATITOPI ITIYL UT SPoodH 8ARIS pu? SUTPWEI O SUOTZIDBTTOD
asaya 9snoy PuUB ‘Spoob IARIH PIIVIDOSSR ITIYI DUR  SUTewWsI
Tunz TERI1S8OUR JO SUBRTPOISND AT1udssad aIe SUOTINITISUT UdIeassa
pue sunasnu Auew 1Yl $9ZTUHODII [IDUNOD Teqral Tunz 8yl ‘SYIUZHM

pue {s3TIaunod 1330 PUER S33PIS PIATUA BUI 2ndoybncava SUWOTINITASUT
yoIvasal pDUE SUNISNET O3 PIACWSI PUEB PIIPARDIXS UBIG 3IARY SPOOH
aa®ab TPyl PpUE STPIINg Tunz [RIASIOUR ‘sSapedap ased uT SYIYIHM

ouUR 3aqQral
3Ya JOo @IEFTSM IYz UIBOUOD eyl sSIS3iew [Te UT 1>° O PpUE ‘aqTal
aya auasaxdal 031 UOTIANATISUOD 3Ya JO ‘P ‘1 HOTADRS ‘IA @T2TIIV HYIATM
soueploooe v AlTIoyane 8yl Sey TIOUNOD TeQTil Tunz =yl °SYIUIHM

pue ‘agfil FUNZ @Yl 3FO UOTINATISUC) 3y1 3FO ‘I
uo3a123s ‘A @(2T2IV¥ AQ TUnZz 3Jo oygand aya 3o Aitaouane BATIRTSTOST
8y] og oL PaJe[dIp ST ‘SIIUITU3L XIS PpuUR ‘JOUIIACD 2URULINIT]
‘I0UI3A09 By31 3JO HUIISISUOD ‘TidUnod TeQIIL TUNZ 3K ‘SYIHIHAM

- - . . 11— 3
(101-06-0LKH “ON NOIILNTOSIYH ameDu -Qa

AQ . .
w T ¢ o
ODIXAH M3IN ‘INNZ 3 <
TIONNOD TYEI¥Ll INOZ o 68T 930 N
Q v S
@ <

o~9m~:oav



TAB B



- Blochemilcal evidence of cannibalism
_at a prehistoric Puebloan site In
-southwestemn Colorado

Riohard A, Marfar*t, Banks L. Leanards, Brian R, Bilimanzs, .
{ Patricta M, Lambart] & Jennifer E. Maart

i» Department of Pathology, Universiry of Calorado School of Medicing, Denver,
| Goloradp 80262, USA

t Colorado Archaeological Saciery, Denver, Colorado 80250, USA
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The existence of cannibalism is one of the most controversial
Issues in the archeeology of the American Southwest. Disarticu-
lated, cut-marked and heat-altered human remaina from non-
‘burial contexts at prehistoric Puebloan (Anasazi) archaeological
‘sites in the Four Corners reglon of the American Southwest have

‘been Interpreted by some scholars s evidence of cannibaliam, |
'Osteological studles indicate that many of the disarticulaled
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bodies found at these sites were processed in a manner consistent
with food preparation’, Opponents of this interpretation point
out that non-cannibalistic practices such as secondary interment,
corpse mutilation and ritualized witch executions might account

for the mssemblages™”. Qsteological evidence alone does not
i an_flesh. Here we show

re ical evidence of cannibalism,

Sometime around ap 1150 a small Puebloan habitafion site
(5MT10010) located along! Cowboy Wash|in southwestern Color-
ado was suddenly abandoned®. The site inhabitants’ principal
residences were three pithouses (Peatures 3, 13 and 15; Fig, 1).
Several lines of evidence indicate that during the zbandonment or
soon after, the bodiss of seven people of both sexes and various ages
were disartimlatedj defleshed and epparently cooked as if for
consumption by other humans’™'%, Their incomplete remains
were left directly on floors and in other non-burial contexts in
two of the pithouses (Features 3 and 13; Fig. 2)"%,

The contexts and types of artefacts left behind in the pithouses
and the conditions of their roofs indicate that the pithouses at
5MT10010 were suddenly abandoned®®, This site was excavated as
part of a larger archaeological study of 17 Puebloan sites on the

cons h flesh did occur as demonstrated in
pmwmmm&
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southern piedmont of Sleeping Ute Mountain.The praject involved
the excavation of 105 structures, including 36 pithouses or pitstruc-
tures dating from ap 450-1280 (refs 9, 10), The abandonment
observed in the pithouses at SMT10010 differed markedly from the
pattern seen at the other sites excavated during the project. The
typical pattern of structure abandonment involved temoval of
virtually ell artefacts and materials of valye, Grinding stones,
finely polished tools, arnaments and whole vessels were rarely left
behind. Structural wood and stone, especially thaped slabs, were
routinely scavenged for re-use. In cases where roofing materials
were not stripped, the roof was typically set ablaze after useable
artefacts had been removed from the structure,

In contrast, at SMT10010, household goods, such as cooking pots
and serving wares, valuable items, such as ornaments and polished
stone tools, and salvageable construction materials, such g shaped
stone slabs and wooden posts, were left in place In all the pithouses
at abandonment. Many of the vessels, toals, ornaments und shaped
stones were found directly on floor and bench surfaces with no
sediment underneath, indicating that they were found at or neay
where they were originally left, Microstratigraphic evidence also
indicates that the roofs of .pithouses decayed y in
place, rather than being burned or scavenged for re-use as was done
with virtually all other southern Piedmont habitation structures™®,
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* Four other sherds from thix
vassel were racoversd from the fli
obove the floor In F185,

Kigure 1 Sita map of SMT10010, showing tha thrae residential plihouges (Featurss 3, 13
and 15; F3, F13 and F15) with the assoclated surface structures and trash middens that
were [n uge when the slte was abandoned, Tha inset depicts the Intsrior of Feature 15,
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shiowing where the coprolite was recoversd from the hearth and where cooking pot shards i

were recovered from the structure. The location of four shards racovared from Il above :
the fioor I8 not Indicated, -
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The disarticulated human remains were found scattered and piled
in similar contexts to the valuable artefacts*3, In Peature 3, over a
thousand human bones and fragments were found piled in a side
chamber while others were recovered directly from the floor of the
structure, with no sediment underneath (Fig. 1), The remains
represented @ minimum of four adults and one adolescent; In
Feature 13, whole bones and fragments were left directly on the
floor, piled in a side chamber and stacked on a bench, Scorched
tooth and bone fragments were aleo found in the central hearth and
in ash piles on the structure floor. The bones in Peature 13 were from
two subadults. S

Other things were left in the pithouses during or soon after the
site was abandoned™’, A set of stone tools consistent with use in
buichering was scattered around the hearth on the floor of Peature
13. Several of the tools were tested by crossover immunoelectro-
phoresis for:blood residues; two cutting tools tested positive for
. human blood"™™, Although a6 human remains were left behind in
| the third pithouse ar the site (Peature 15) near the time of
abandonment, fragments of a cooking pot were found scattered
throughout the structure, Some of the fragments were in direct
contact with the floor (Fig. 1, inset), Pinally, an uma

: rolite) was found in the ashy fill of the structure
hearth (Fig. 1, inset), Its unburned condition demonstrated that it
was deposited after the last use of the hearth. This was the only
| coprolite recovered from the site and may be the only one identified
. from a structure hearth from anywhere in the American Southwest,

The abandonment of a cooking pot in Peature 15 opened the
possibility that blochemical analyses might detect human tissue
residues, supporting the hypothesis that human body parts were
cooked. An immunological detection assay method (ELISA) has

been used to id'émi& animal meat residues in cooking pots from
archacological contexts’™. To test for the cooking of human muscle
tissue in ceramic vessels, 1]_shards from the Feature 15 cooking
vessel were analysed fo{human mzo'globin. Nyoglobin is a protein
tolecule that transports oxygen fom e inner surface of the
membrane of skeletal and cardiac muscle cells to the energy-
generating components within the cells, Five shards from other
vessel types, or from vessels that were already broken before the
events surrounding the abandonment of 5MT10010 began, were
also analysed far human myoglabin. One of these was from the floor
of Feature 3, where it was found lying directly under the face of @

.!-' ‘q $h o &
tha floor of Fsature 3, south of the structurs hearth,
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- hypothesis that human muscle tissue was cooked in that vessel.

disarticulated human adolescent. The other four were from the .
floor of Peature 13, the same structure where blood residucs were
detected on cutting tools. Only the shards from the cooking vesse| in |
Peature 15 tested positive for human myoglobin (2.8-48 ug of
human myoglobin per shard). :

For controls, 29 shards from other archacological sites were tested
using the same procedures; 14 cooking vessel shards from a midden
area associated with a contemparaneous Pueblo II/Pueblo III (ap
1075-1175) site (3MT5501) from southwestern Colorado, and 15
shards from azn intermittent campsite (5JF321) southwest of
Denver that contained a Woodland Ceramic Tradition component
(ap 150-1150) with associated shards from a minimum df 6-8
cooking vessels'’. All ‘control shards were negative for humen ‘
myoglobin (< 1 ng per sample). The presence of human myoglobin
only an cooking vessel shards from 5MT10010 is consistent with the

The discovery of a coprolite that was depasited near the time of
abandonment of the site, during or shortly after butchering and
cooking of human remains, provided the potential to yield direct
evidence of cannibalism, The coprolite was found in Feature |5
(Fig. 1) and consisted of a single mass of desiccated faecal material,
30g dry weight, of a size and shape consistent with human
origin". The position and condition of the coprolite indicated
that it was defecated directly into the cold hearth In Feature 15
{Pig. 1, inset)*, Macroscopic analygis of the human coprolite
revealed no detectable plant remains, which is extremely unusual ‘
for an ancient Puebloan copralite*16-18, Microscopic analysis indi-
cated that starch granules and phytoliths were virtually absent, The
ebsence of starch granules is considered q strong indicator that
maize in particular was not part of the meal(s) represented in the I

coprolite”. The only pollens identified were from Cheno-Am, low-
spine Compositae, and trace amounts from Poaceas, all of which |
could have derived from wind-borne, ambient pollen'. The abwsence
of plant remains except for these pollen types is consistent with the
hypothesis thar the depositor of the coprolite had not consumed l
plant foods 12-36 h before defecation, Although bone fragments ‘
and keratinous elements, such as hair, were not detected among the
Bross contents, the absence of plant material indicated that the '
meal(s) represented by the coprolite were probably composed !
entirely of meat'*'¢, : :

To test the hypothesis that human flesh was consumed, jr wus |

f
|
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necessary 10 identify a human-derived substance in the coprolite?,
bur many human molecules normally occur in human stool
material, For example, cells from the intestinal lining are constantly
shed during the peristaliic process and blood from intestinal lesions
muy be present in stool samples. Thevefore, it was necessary to
|dentify a human substance that could only be present in the
copralite because it had been consumed by the depositor and
could not be derived from his/her own tissues during digestion
and elimination. in i i al and cardiac
muscle cells, and not found in cells of the blood, skin, connecrive
tissue, vascular tissue, tissues of the lymphatic system, not in the
smooth muscle cells of the digestive system. Therefore, human
myoglobin should only be present in faecal material if it is
consumed and passed through the digestive system by the depositor
of the faeces. Furthermare, the chemical composition of myoglobin
differs among animal taxa, making it possible to identify the type
(species) of flesh consumed (].E.M., unpublished results), Conse-
guently, the ELISA technique can distinguish the presence of taxon-
specific meat remaing in the faeces of meat consumers, Bovine
myoglobin, for example, was detected in samples from modemn
individuals that had consumed cooked beef within the last 24h,
demonstrating that taxon-specific myoglobin can be detected in
faecal material,

Analysis of the coprolite from Feature 15 by ELISA detected
human myoglobin (18-62 ng of human myoglobin per g of copro-
lite). The amount of myoglobin (> 5s,d. above the average of the
negative control) was lower than the amount detectzd on some of
the shards from Feature 15 (7-10 5.d.). Apparently, the majority of
the human myoglobin was broken down (degradation and hydro-

* lysis) in the cocking process and in the gastrointestinal system of the

consumer, and only a small amount remained in the coprolite that
was recognizable 1o the human myoglobin-specific purified anti-
body. Human myoglobin was undetectable (< 5 s.d.} in 39 modern
human faecal extracts used as controls, including samples from
paticnts with positive blood in the stool sample. Furthermore, 20
prehistoric coprolites were tested as controls and showed no human
myoglobin (< 5ng of human myoglobin per gm of coprolite). The
control coprolites were from Salmon Ruin, an open-air Puebloan
site with occupation contemporaneous to SMT10010. Although a
possible cannibalism assemblage has been described from Salmon
Ruin', all of the control coprolites were recovered from a deep
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latrine deposit that clearly predates events surrounding the forma-

tion of the possible cannibalism assemblage (K, Reinhard, personal
communication), To rule out contamination from insectz in the
coprolite from 5MT10010, internal larval proteins wetre tested for
crossreactlvity with human myoglobin; the results of these tests
were negatlve,

Direct evidence for the consumption of human tissue by humans

is mecessary to demonstrate definitively that human cannibalism
occurred at an archaeological site. Previous archaeological and
osteological studies have strongly indicated that cannibalistic epi-
sodes took place among the ancient Puebloans, but the evidence has

been essentlally clrcurmstantial. The analysiz of the coprolite and |

associated remains from 3MT10010 at last provides definitive
evidence for an episode of cannibalism involving ancient Puebloans.
Rezults of the human myoglobin BELISA analyses of the human
coprolite and shards from a ceramic vessel are consistent with the
archaeological and osteological evidence of cannibalism w

5MT10010. During or after the sudden abandonment of the site, |

disarticulated, defleshed and heat-altered human temains were left
in non-burfal contexts in association with butchering tools with
human bload residue, a cooking vessel with human myoglobin
residue and a human coprolite containing human myoglobin, These

data demapstrate that humans both processed and consumed
human flesh at the site,

Cannibalism has occurred in a wide range of societies for a
wide variety of reasons, including starvation, ancestor worship
and political terrorism®-#, With the presentation of the first
direct evidence of cannibalism in the American Southwest in the
prehistoric era, we hope that the debate will shift from the
question of whether or not cannibalism occurred to questions
concerning the social context, causes and consequences of these
events, G

Msthods
Artefact, coprolite and stoal sample provessing

We procensed the shards, coprolite and control samples In an identical manner. We
immersed the shards In artefact buffer (0.02 M Tris, 0.5 M NaCl, 0.5% Triton X-100,
pH 7.4), sonicated them for 2 h and-centrifuged them to remove particulate matter. We
removed Triton X-100 by dilution/¢oncancradon three imeg using ulers-filtration
membranes (cut~off ar relative molecular mass < 10,000; Amicon), We disolved the
coprolites (100 mg) and control atool samples (300 my) in artcfact buffer and processed
them aa for the shards. The final volume was one-fifth the starting volume.
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Figure 3 Specificity and sangitivity of the myoglebin aasay. Dose~responsa curves
from the ELISA assay domonstrata tha spaclficity of the Immuno-purifled human
fmyogiobin antibody toward hurman myoglobln, human haemoglobin and myogiohin from
other animal specles, The concantrations of myoplobln from each speciss were
determined using a commerclel protein assay. The myoglobin samplas were assayed by
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geriat log-dilution for each myoglobin/neemoglobin samplg, Each speclas of myoglobin
was purified (> 80% myoglobin) by lon-exchanga chromatography after extragtion from
skslatal muscle tiszue, The other myoglobin specles tested ware bison, deer, aelk, rabbi,
turkey, rat, canine, feline and pronghorn antelope. Purlflsd human haemoglobin was also
festad.
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Myoglobin detection asaay

Wa uted o sandwich-type ELISA to analyse for humsn mysglobin on shards, hurmsn
coprolite samples and humas stoo) aamples, We applied 8 100 juf aliquot of 11000
dfiution of the capture entibody (immuno-purified rabblt anti-humian myoglobin ant-
body from the purified immunoglabulin fraction, Sigtha) ln 0.05 M carbonase buffen
pH 9.6, to the plate overnight st 4°C. We removed the unbound antibody by washing five
times with ELISA wadh buffer (0.025 M Trls, 0.14 M NaCl 0.025% Tween, pH74) inen
automated ELISA washer,

we diluted the sample and contrals 1/100 in BLISA diutlon buffer (0.5M Trls, 0.14M
NaCl, 0,03 M KC), 0.2% Tween, 0.4% PEG-8000, pH 7.4) and applicd 100 p) ta the
appropriute wella for 1 h ot 22°C, ARer washing the wells (as sbove), we applied mote
enonodlenat anti-himan myoglobin (Sigma; 100 pal diluted 174,000 In BLISA dilution
buffer) for 1 h 8t 22°C, We washed the wells three times and wpplicd the detection antibody
{Sigma: 100 ) of shesp antl-mouse 18G conjugated o horse radish perexiduse, diluted 1/
10,000 in ELISA dilutlon buffer) 1 hat 22°C. We washed the wells three times snd added
the substrate (TMB/Ures; Sigms) for 5 min. We stopped the reaction with 2M Hy50,xnd
vead the plate at4s0nmonan BLISA reader (Dynex MRX, Chantilly, VA}, Waaseayed each
sample or control using six replicares, thres times each by two individuals, We averaged the
values from each experiment and compazed them statisticaily to the nagative contrals
using the Srudent's et We conidered the result a3 positive when P < 0,001 snd atlesst
5.5.d. uhove the aversge negative control,

The commerclal pabbit and-humsn ryoglobln antibody eacted minimatly with
myoglobin from seversl othey tpecies used 28 posafale food sourcet. To remove these
crossreacting antibodies, the rabbit anti-human myoplobin antibodies were immuna-
adsorbed with different specicsof rayoglobin (decr baving sheep, antelape, Tabbit, turkey,
chicken, clk, mouse and rat), The individual myoglobin samples were coupled to
Sepharote (Pharmscis) to bind the antibodies apecific for the diffarent spacies of
myoglobin. The remaining human-pecific antibodien were concantrated and used in the
ELISA procedure, The immuno-purified polyclonal rabbit anti-huntan myoglabin anti-
bodies recognized only human myoglobin in e dosc-dependent menner (Plg. 3), The
cancentration ofhuman myoglobin detected in the caprolite renged from 18 10 62 ng mi™,
No detectable concentrations of myoglobin were observed with agrial dilutions of
myoglobin (> 1 mg mi™) from the other specles, including the 'food source’ species found
in the pegion (Flg. 3). Crossreactivity with nop-humsn primates was not considered,
becatise no evidence of non-humen primates has been faund in prehistoric archazological
contexti in the continental United States. Purthermare, the nearast contemporanzous
non-human primate populations were located in troplesi Mexlco.

Artstact and fasoal contrale

The contro) shards from SMT5501 were provided by Jerry Petteyman, Woods Canyon
Archaeological Consultanta, Inc. The sitc oecupation wak contemporansous ta the
Cowbay Wash site (SMT10010), but lacked asty {ndication of possible caninfbalism.
SMT5501 is located sbout two pafles weat of Dolores and 18 miles notth of Sleeping Ute
Mountain, in southwestern Colorado. The control shards from 5JF321 were pravided by
tha Colorado Archasological Saclety from their excavation whout ten miles southwest of
Denver in the Ken Caryl Valley*), These shardi are of the Woedland Ceramlc Tradition,
Some control shards from both SMT5501 and 5F321 were posltive fot deer and nbbit
myoglabln snd/or blood, but control shards from andlent Pueblo or Plains cultures did
not tonteln human myoglobin residus.

Control faecal tests were conducted to determine whether human myoglabln was
present in faeces from modem normsl individuals (23 sumplas), modem {ndividuals with
blood in their stool samples {ten samples), or modern individusls who had comumed
eooked beef within 24 b of defecation of the specimen (four samples). Theie contzols did
ot thow detectable levels of human myoglobin (< 58.d, of the average negative cantrol)s
“This result is concistent with the hypothesl that human tayoglebln Is not derived from the
tissues of @ defecutar, even when the stoal wmple {s povitive for blood. In cantrakt, the
contral samples from the beef consumerd tested positive for bavine myoglobln, demon-
strating that oraly Ingested myoglobin can survive the procesacs of cookingand digestion,
¢an be datested in human faecal materiah and can be identificd as 10 blological taxon of
origin, The modern ataol samples were collected for elinical testing and the remalping
pnaterial wes considered ‘discarded specimen material’ from the clinica! laborxtory, The
only personal information availwble to the authors was the patient's oceult blood statua,
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the above-entitled case now pending before this Court.

4. Thatsince 1271991 and 7/2003 Petitioner has been and presently is amember
(date) .
in good standing of the bar of the highest Court of the State of Pennsylvania and Delaware,
(state) respectively.

where Petitioner regularly practices law.

5. That Petitioner was admitted to practice before the following United States District
Courts, United States Circuit Courts of Appeal, the Supreme Court of the United States and Courts
of other States on the dates indicated for each, and that Petitioner is presently a member in good

standing of the bars of said Courts. ‘ Date Admitted
U.S. District Court for the District of Delaware _ 11/2003

U.S. District Court for Eastern District of Pennsylvania 1/1992

U.S. District Court for Middle District of Pennsylvania 11/1992

U.S. District Court for the District of New Jersey 3/1992
Third CGircuit Court of Appeals 8/1993
Pennsylvania Supreme Court 12/1991
Delaware Supreme Court 7/2003
1992

New Jersey Supreme Court

Pennsylvania State Courts

Delaware State Courts

New Jersey State Courts
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

6. That there are or have been no disciplinary proceedings instituted against petitioner,
nor any suspension of any license, certificate or privilege to appear before any judicial, regulatory or
administrative body, or any resignation or termination in order to avoid disciplinary or disbarment

proceedings, except as described in detail below:

NONE,
7. That Petitioner has never been denied admission to the State Bar of Nevada. (Give
particulars of ever denied admission):
NEVER
8. That Petitioner is a member of good standing in the following Bar Associations:

Pennsylvania- State Bar Association, Delaware State Bar Association, New

Jersey State Bar Association

9. Petitioner or any member of Petitioner’s firm (or office if firm has offices in more than
one city) with which Petitioner is associated has/have filed application(s) to appear as counsel under

Local Rule IA 10-2 during the past three (3) years in the following matters:

Date of Application Cause Title of Court Was Application
Administrative Body Granted or
or Arbitrator Denied

None From Delaware Gffice

(If necessary, please attach a statement of additional applications)

3
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10.  Petitioner consents to the jurisdiction of the courts and disciplinary boards of the State

of Nevada with respect to the law of this state governing the conduct of attorneys to the same extent
~ as a member of the State Bar of Nevada.

11.  Petitioner agrees to comply with the standards of professional conduct required of the
members of the bar of this court.

12.  Petitioner has disclosed in writing to thé client that the applicant is not admitted to
practice in this jurisdiction and that the client has consented to such representation.

That Petitioner respectfully prays that Petitioner be admitted to practice before this Court FOR

THE PURPOSES OF THIS CASE ONLY.

© 7 Petitioner’s Signature

STATE OF _ DELAWARE
COUNTY OF NEW CASTLE )

SS:

Richard M. Donaldson , Petitioner,being first duly sworn, deposes and says:

That the foregoing statements are true.

Petitioner’s Signature
Subscribed and sworn to before me this

day of Qd‘o\oe( v Ro0Ss : SUSAN A. ALLEN
NOTARY PUBLIC

STATE OF DELAWARE
Notary pUbhc or Clerk of Court My Commission Expires June 14, 2008

APPROVED:

Dated:

LANCE S. WILSON, CLERK
By:

Deputy Clerk

4 ' Rev 06/04




CERTIFICATE OF SERVICE

I, William E. Peterson, certify that copies of the Verified Petition For Permission To
Practice In This Case Only By Attorney Not Admitted To The Bar Of This Court were served by

first class mail, this 27th day of October, 2005, on:

Gordon Depaoli, Esquire Marc Slonim, Esquire

Woodburn & Wedge Ziontz, Chestnut, Varnell Berley, et al.
P.O. Box 2311 2101 Fourth Avenue

Reno, NV 89505 Seattle, WA 98121

Counsel for Plaintiff Counsel for Plaintiff

Brian Chestnut, Esquire Greg Addington, Esquire

Ziontz, Chestnut, Varnell Berley, et al. U.S. Attorney’s Office

2101 Fourth Avenue 100 West Liberty Street

Seattle, WA 98121 Reno, NV 89501

Counsel for Plaintiff Counsel for Defendant

(Ll 42,

William E. Peterson




