7 Thefe are additional prgblems with_ the ‘craniomgtric analyses. In a recent paper, which
Goodmaﬁ and Martin attached to their report, Professor Goodmah evaluated the four published _
attempts to verify the use of craniometric tgchhiques for idenﬁfying Native Americans and found
that, .on average, even contemporary Native ‘Americans_were correctly identified as suph only
about one time in three, a resulf that “is no befter than random assignment.” AAR 0989, 1003-
1008, 1898. 'Moreover, the particular data .base'used by Jantz auci Owsley for their study. was
flawed, since the “Numic” sample comprised only 22 skulls, with ﬁo indication of the number of
males and no mention of cultural practices in infant and child rearing that would 'affec.:t cranial
size and shape, and since there were no additional Native American samples from the Southwest
or Great Basin. Id at 0990, 1898-1899. On these and other grounds, Goodman and Martin
- concluded the crénio'metric data “are-irrelevant.to tﬁe' question of cuiturai affiliation.” Id at .
0990, 1899.1°

BLM’s discussion of the craniometric data make.s no mention of Goodman and 'Mértin’s _
analysis. Instead, it begins with “an assumption that those populations displaying the most
similarities, or afﬁhity, [in cranial measurements] are most closely biologically related. That is,
érou’ps that are closely related tend to share similar features and dimgnsions (measuremenfs).”

- AAR 2017. Even with this assumptio_n, thg craniometric evidence presented -by BLM is

thoroughly inconclusive:

- '°It should also be noted that the “science” of cranial measurements traces its history to the pre-
civil war era, when Dr. Samuel Morton, the father of American anthropology, collected large
numbers of Indian crania with the goal of proving, through skull measurements, that the
American Indian was a racially inferior “savage” naturally doomed to extinction. AAR 1693.
This history was an important factor that led to the enactment of NAGPRA, id., and helps
explain the Tribe’s sensitivity to such analyses. ' ' N
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- BLM cites several studies for the j)ropoeition that most ancient remains do not
resemble each other, but then notes a study by Ozolins, which included Spirit Cave and other
Paleo-Indian remains and concluded the amount of vanat1on ‘is not greater than what would be

expected for three individuals drawn at random from a single population.” AAR 2017-2018; see

also note 11 below,

--  Likewise, BLM cites a number of studies, including the Jantz and Owsley study, |

for the proposition that most ancient remains do not resemble contemporary Native Americans, .-

but then states “[a] prevalent view,” as summarized by Steele and Powell, is that “we are unsure

- of the cause of these differences.” They may result from different colonizing populations, or |

may “reflect an adaptation of later populations to a different environment or lifestyle, possibly

© associated with, the origins of agriculture, and that these adaptations were accomplished by the

genera] plasticity of a cemmon genome.”' Id. at 2017, see also note 11 below.

I Flnally, BLM cites a study by Gill of the Spirit Cave remains, who, unlike Jantz

and Owsley, found “a mixture of ‘typlcal Amerindian’ and * tra.lts that are basically Caucasoid’

witha* generalized Causcasoid’ trait consteliation,” Id. at 2019 (emphasis added).

BLM concludes from the cranial studies that the Spirit Cave remains “dof] not appear to

resemble any contemporary American Indian population,” and that the studies “do[] not allow

. the assignment of [the remains] to an affiliation with a particular tribe.” J4' BLM does not

present the conclusion, supported by the Goodman and Martin’s repoﬁ and the very studies it

cites, that the cranial studies also fail to support the conclusion that the remains are not affiliated

with any contemporary tribe, i.e., that they are irrelevant to the question of cultural affiliation.
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Biology - Dental VMorp'hology. Several scientists have examined the teeth of the
' Sbirit Cave remains. See AAR 0990. The reliable recording lof dental fraits requires a great deal
| of traihiﬁg and practice, and the number of skéletal biologists so trained is relatively small. Id. at. -
1900. However, unlike cranial metrfcs, dental traits such as cusp patterns have long been shown
to be under strong geﬁetic controli,. and.thus offer greater génetié precision. Id. at 1900-1901, |
Professors Gbo.dman and Martin reviewed the Spirit Cave .notes of Heathér Joy Hechf
Edgar, and data collection sheets compiled by Christy Turner Il and J oseph Powell, and
fhemselves measured all teeth poésible and evaluated ;chem for discrete trait variation, AAR
0990. Powell is an expert in thé biology.of early Americans, and Tumer 1s the world’s legding |
~ authority on (iental discrete trait genetics. Jd. at 0984, 0992. |
| Tumer- has identified a common dental patterﬁ in Native North Americans and
Northeastern Asians, which he némed Sinodonty. /d. at 0990-0992. Although study of the teeth
of the Sbirit Cave remains is restrictc_td bec.-ause _they are severely worn, id. at 0990, based on their
review of Edgar’s, Turner’s and Powell’s notes and their own examination, Proféssors Goodman
and Martm made the -following observations: |
e the presence of severe shoveliné on lateral incisbfs and shoveling on a caniﬁe strongly
suggests affiliation with contemporary Native Americans, since shoveling in its advanced
. form is hardly ever found in any group except Nafive Americans and Northeast Asian
populations, in which it is common, and shoveling on a canihe is so rare in groups other
than Native Americans and Northem Asians that it is seldom recorded; ‘
. the presence of ihcisor winging supports affiliation with contemporary Native Americans,
since, like shoveling, it is rare in Western Eurasia, Sub-Saharan African and Sahul-

Pacific populations, and found in highest frequencies in Northwest Siberia and North and
South American populations; : :
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»  the presence of a lateral upper incisor interruption groove supports affiliation with
contemporary Native Americans, becanse interruption grooves also occur in lowest
frequencies in Sub-Saharan African and Sahul-Pacific populations, intermediate
frequencies in Western Eurasia, and highest frequencies in Native Americans; .

o the absence of Carabéili’s trait (an extra cusp) on the right third molar, supports
affiliation with Native Americans based on data showing the extra cusp is most common
in Western Eurasians groups and least common in American Indians and North Asians;

e the presence of enamel extensions on both third molars and the left second molar
supports affiliation with contemporary Native Americans, based on data showing low
frequencies of enamel extensions in Eastern Europe and the highest frequencies in East
and-North Asia and Native American populations.

Id. at 0990-0992. Prof::ésors Goodman and Martin concluded on the basis of these observations

that, “[a].lth_ough severe dental attrition has reduced the number of dental traits that might be

+ studied, the results are clear to us and apparently too to Christy Turner IL.” Id. at 0992. They

note that, on his Spirit Cave Man form, Turner noted: “Impression — Sinodont.” I, According

to Professors Goodman and Martin, the “dental evidence strongly suggests that Spirit Cave

‘Mummy is biologically related to North Asians and Native Americans. The chance of a

European having all five of the traits listed above may be close to nil” Id. (emphasis'added); see

id. at 1900-1902.

In a paper published after BLM issued its determination, Turner reports on a new analysis
of the biological affiliation of the Spirit Cave and nearby Wizard’s Beach remains based on
Maultivariate Mean Measures of Divergence. See AAR 1902; Exh. P (Turnef). Turmer’s new
work is the most reliable study conducted to date; it utilizes an exceptional comparative database

of over 30,000 individuals and uses data (tooth crown and root variations) that are under strong

genetic control.  AAR 1903. The results link groups based on the degree of _ dental genetic-
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: sirnilan'ty or difference. Id. at 1902. The Spirit C’ave and Wizard's Beach remains are most
clqsely linked to a group of more recent Native Americans from Nevada, and then eight étker
- Native American grc):;zps, a ﬁﬁding-that strongly supports the Tribe’s claim that the remains are
affiliated with contemf:orary Noﬁhem Paiute.. Id. at 1903; Exh. P at :140 (Fig. 6). As 'Professor
Goodman concluded in a report to the NAGPRA Review Committee, the “preponderance of
b1010g1ca1 1nf0rmat10n and the least ambiguous b1010g1ca1 information, specifically dental
discrete traits, confirms that Spirit Cave is biologically linked to the Paiute and other Native
Americans from the region; and to contemporary Native Americansl” AAR 1905 .

BLM’s analysis of dental morphology cites the Goédman and Martin report but does not
mention its conclusions. BLM acknowledges dentition éan provide “Indications of geﬁeral group
identity,” the use of deﬁtal morphology and dental morphological traits has a Iong history in
deﬁtal anthroipolog‘y, and innumerable studies have been conducted on teeth, particularly the
frequency variation o.f traits regarding general grouia identity. AAR 2019. However, BLM
asserts there are several problems inherent with the methodology: an overlap in the freciuency of
traits am‘o.ng' different groups; the entire percent of ﬁeﬁuency variation worldwide _inay range to
less than 35%; no trait is totally absent in any group; and a single i'ndividual ‘may possess all,
some, or none of the traits that appear to define the group. /d. BLM also notes that, except for
the third molars, the teeth of the Spmt Cave remains are severely worn, lumtmg the available
information. Jd.

_BLM-then discusses ‘the particular traits identified by Bdgar, Turner, Goodman and

Martin, acknowledges Turner’s “Sinodont” impression, and states the “frequency of the traits
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noted in the Spirit Cave dentiﬁon, and th_e preéence of these traits as a group, is generally higher
iﬁ Asians énd Native Ainericans.” AAR 2019-2020. However, BLM asserts, “for the reasons
" stated above, this does not address afﬁllatlon with a specy‘ic contemporary Native American
group.” Id. at 2020. (emphasxs added) After citing an abstract of a study by Powell, which
found ““Paleoindians are dentally and cramofaclally distinct from both European . . . and modern
- Native American . . .'populatior_lls,.but not from northeast Asiané . . . or Polynesians,” BLM -
éoncluded: “The suite of denfal traits present or absent in the dentition of [the] Spirit Cave
[remaihs], do not allow for the assignment of [the]. Spirit Cave [remains] to an afﬁlié.tion with a
 particular tribe, given the State of the technology and the theoretical framework at this time.” Id. .
- In its analysis, BLM does not address the frequency of the particular traits identiﬁed by
_ Gobdmaﬁ and -Martin; and thus provides no basis for rejecting their conclusion that the “dental
‘evidence strongly suggests that Spirit Cave Mummy is biologicaliy related to North Asian‘s'and
Native Americans. The chance of a European having all ﬁvé of the traits listed above nié.y be -
close to nil” AAR 0990 (emphasis-added). Further, the Powell study involved 18 Paleo—Indian
remains from North and Sout_h Americ_a and cj'ombix_led craniofacial and dental traits; it dées not
"discuss the dental evidence from the Spirit Cave remains particularly or suggest any

~.disagreement with the conclusions i‘ea_ched by Goodman, Martin and Tumer. Exh. Q at 224

(Powell)."" Finally, BLM’s conclusion that dental traits do not allow assignment of the Spiﬁt

"' It is noteworthy that Powell found heterogeneity among the Paleo Indian group “was no
greater than that obtained for samples of similar-size drawn at random from comparative
populations,” and that *“a single waive of migration could be adequate to explain observed
differences between Paleo-Indian founders and later descendants, depending on the timing of the
colonization event.” Id. at 223-24. Thus, the study provides no support for BLM’s speculation
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Cave remains to any particuiar tribe was made before, and thus does not address, Turner’s most - |
recent stuely,' which finds the Spirit' Cave dentition is ‘most closely linked to recent Native
Americans from Nevada. As we discues below, Temer’s finding Was preseﬁtEd both to the
_ NAGPRA Revzew Commlttee and to BLM, but there is no indication in the record that BLM
ever cons1dered it, |
Biology - DNA. In its discussion of DNA evidence BLM’s determination
identifies a number of studies that have been eonducted in recent years mvolvmg nntochondnall
DNA (mtDNA). AAR 2020-2021. BLM explains that nearly all Native Amencans catry one of
four mtDNA haplogroups (A, B, C, or D), which are also present in Asian and Tibetan groﬁps.
Id. at 2021.[2. “As these 4 haplogroups characterize most modern Native American groups, it
eppeairs to imply a limited number of founding groups from Asia which spread across Nortﬁ and
South America,” although, BLM asserts, it is possible “diverse érOUps entered North America
“but came to genetic .dead ends due to disease, accident or war.” Jd. .

BLM explains that DNA a‘naly"sis v?as not uederteken on the Spirit Cave rerﬁejns, fer
thrée reasons: (1) it is_ a destructive techlﬁque; (2) even if sufficient information could be
'ampliﬁed and sequenced, it is most likely it would rfall into one of the fourrhaplogroups. that
characterize American_lndian and Asian populetions; and (3) although DNA studies might rule
-out certain groups as related- to this individual, such studies would riot allow assignment of the

Spirit Cave remains to affiliation with a particular tribe. AAR 2022.

about multiple founding populations or genetic discontinuity between Paleo-Indians and medern
Native Americans.

2 A new group, X, has been noted in both ancient and contemporary American Indlan material as
well as contemporary European and Near Eastern populations. .
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Nevertheless, BLM sugges’ts the results'r of recent DNA studies are-relevant to the
affiliation issue addressed in the determination. Scientists have examined the frequency of
..mtDNA haplogroups among various groups and have found the ﬁ'equency of the principal |
'Natlve American haplogroups vanes among tribes. See AAR 2021. BLM cites - O’Rourke
( 1999) for the proposmon that DNA studies on skeletal matenals from the eastern and western
Great Basin, ﬁ'om prehlstonc sites thousands of years later than Spirit Cave, sugges—t a
.heterogeneous group of ancient pOpulatlons mhabltlng the Great Basm in ant1qu1ty Frequency
dlfferences between ancient samples for specific markers may reflect both the dlachromo nature
of the samples and the well-known occurrence of Imeage extinctions in small populations.”™ Id.
_And it cites a series of studies oy Kaestle, whose findings, according to BLM, are “rather.
preliminary and limited,” but “appear to indicate” that modern groups comprising Northern Uto-
-~ Aztecan speakel.'s.and Native residents of the Great Basin “are generally not related to ancient
Western Nevada samples.” Id. at 2022,
- These statements do not fairly portray the conclusions reached ‘by O’Rourke and Kaestle.
In an article poblished in 2000, O'Rourke and others evaluated mfDNA variation in six ancient
popl_ﬂation samples of North America relative to 41 modem North_ American populations
distributed throughout 'the continent. Exh. R at 16 (O’Rourke) “Analysis- of the modem
populatlons confirmed substantlal geographic structuring of mtDNA haplogroup frequencies,
“with the ancient samples showing haplogroup profiles that are most 31mllar to those of modern

populations inhabiting the same geographic areas today. Id. “This result indicates a surprising
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stabiﬁty of mtDNA haﬁlogrouﬁ prof'ﬂes over the past 2,000+ years of the Holl_ocene in ﬁﬁgenous
populations of the Americas..” Id. | |
‘One of the ancient gami:les in _the O’Rourke st_udy was derived from Pyramid Lake and
Stillwater Marsﬁ remains that spanned the peﬁod from 300 years BP to 6,000 years BP 'and, thus,
| reached back .into the middle Holocene. - /d. at 16-17. The modefn samples iﬂcluded a_small
Paiute / Shoshpne groﬁp, corﬁprising nine individuals. Jd. at 17 In plotting the results,
O’Romke et al. note the ‘;Paiute / Shoshone of the Great Basin ﬁlot in the upper central portion
of the component r’nap, near the geographically proximal ancient Pyramid Lake and Stillwater
" Marsh samples.” Id. at 24, Two other médem groups, C;cllifornia Penutians and California Uto-
Aztecans, also plot in this area and are géographically 1ot too removed from the locale of the
' rancient samples.” Id. Thus, the “ancient Pyramid Lake and Stilfwatef Marsh ;sample.s' C
illustrate . . . Eemporal and regional ca}zrinuiry.” Id. at 27 {emphasis added).
. .O’Rourke et al. expressed some caution about linking thesg samples 'to modern
. pépulations in the region, given certain limitations on the study, including the small size of the
- modemn Paiute / Shoshone sample. [d. at 27-28. However, they noted Kaestle had reached
- similar results, based on a larger sarﬁple of noﬁhem Uto-Aztecan speakers. Id. at 28. Mofeover,
O’Rourke ét al. concludedr that, “[gliven the extrernely long temporé.l range of the ancient
; samples from the western Great Basin, itis perﬁaps not surprising that they shiow affinity to more
than 1 .modem'populatidn sample but qnly those in the general geographic area or those in
- adjacent geographic areas with reasonable links to the area préhistoricaﬁy.” Id. at 28-29. Thisis

consistent with the overall conclusion of the study, namely, that the geographic.patterns so
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eyident in modern Native American_populations. arose early (greater than 2,000 years before
present) and have refnained relatively stable since. Id. at 31-32.

These .conclus'io-ns are inconsistent with the proposition' that ‘a. whol‘e:sale population .
replacement took place in western Nevada aboﬁt 1,000 years ago, and support the Tribe’s clair—n.
ofa sharg(i group idehtity with an;:ient inhabitants in the western chat Basin. Howevér, there is
| 116 mention of _O’.Rpurke’s 2000 study or its conclusions in BLM’s determination. As discussed
bélow, the Tribe presented a detailed analysis of O’Rourke’s study to the NAGPRA Review
Commiittee, AAR 1755-1756, as well as ﬁ summary prepa.red by Professor O’Rourke, id. at
1915-1918, and theée-materials were subsequently provided to BLM. However, there is no
indication in the record that BLM ever gave any éonsideratiog to them. - |

BLM’s cﬁmacterization of Kaestle’s studies also omits ﬁﬁdings supporting the Tribe’s
'posit-ion. Kaestle’s initial study concluded “the Stillwater Marsh skeletal populgtion might be
anceétfai .1':0 the Northern Uto-Aztecan speaking people (or the Great Basin geographic group)”

 because they both had similar frequencies of haplogroup B. ~See AAR 1757. This result
“pfovide[d] no evidence of a population repiacerﬁent'.” Id. |
| In her next study, which was discussed in O’Rourke (2000), Kaestle included rcfnains :
from .the Pyramid Lake regioh as well as the Stillwatelf Marsh skeletal remains in an "‘ancient
_Wéstem Nevada group.” Ia’ "Althéugh the results suggested a hlodern California Penutian;
language group and a modérn California geographic group were plausible descendants of the
' a.z_mi‘ent Pyramid Lake group, they also suggeste‘d.“the ancient Western Nevada groﬁp, while

closest to the California groups, might also be related to the Northern Uto-Aztecan language
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~ group and/or the Great Basin geographic group. R /- 8 femphasis add_ed). Kaestle suggééted |
an “ad{nixmre” between ancient groups occupying the western and céntral Great Basins “could
have produced the ﬂequency distn'bution seen in the modern Numic inhabitants,;’,a hypothesis
: | she.béliev_ed was supported by studies of the ffequenc.ies of an albumin variant, atbumin Mexico,
in these groups. Id. at 1758. | |
o In a third study, Kaestle’s results implied “that the modérn Washo and Northern Uto-‘ _
Aztecéﬁ and the ancient Pyramid Lake gréups are all subdivision rof one population, or that any |
differences among them are- quite minor.” VAAR- 1758.  She -Eelievéd theée results were,
nevertheless, consistent with a recent .expansion of Northern Uto-Aztecans into the Great Basin
| “accompanied by a limit_ed admixture with the previous inhabitants.” Id. Undel; this scenario,
the ancestors of the modern Uto-Aztecan speakiﬁg peoples would include “femal‘es' from the
ancient Western Nevada populatioﬂs.” VIa’. |
Althoﬁgh it cites Kaestle’s_étudies_, BLM does not present any of the results supporting a |
biological link between modern Native inhabitants of western Nevada and ancient Nevada
populations. | | |
| | Biology - Serum AIbﬁmin. BIM states that alburnin, énoncdllagenous -p;rotein,'
" is one of several semmrproteins witﬁ rare forms that are specific to particular ethnic groups,
language stocks, or language families in the New World.” AAR 2022. In general it js less
- studied than mtDNA, and the Spirit Cave remains have hot been subjected to é.lbumin analysis.

1d. at 20222023,

TRIBE’S SUMMARY JUDGMENT MOTION AND MEM. - PAGE 71



Neverf:heless, BIM presents the results of a study by Kaestle and othefs, in which she
~ examined frequencies of two albuminr variants, Naskapi (AI"*) and Mexico (AIM®), as well as the
mtDNA haplogroups, in Stillwater Marsh remains and various modern groups, AAR 2022-2023;
- Exh. S at 169 (Kaestle). According to BLM, Kaestle found frequencles of A and
haplogroup D are very hlgh and both A and haplogroup C are absent™ in the Stiliwater Marsh
‘remalns AAR 2022, BLM then quotes the following conclusmn ““Unless sampling error or
stochastic evolutlonary changes have profoundly mﬂuenced the results of this study, the Zuni,
‘Washo, and all Northern- (but not Central) Uto-Aztecan language groups, incleding Numic, and
- the Great Basin geographic group can a'l-so' be eliminated from eonsideratien as probable
descendants,’” Id. at 2023,
| However, in analyzing the results, Kaestle and her colleagues actually presented “four
' _alternatlve conclusmns ” Exh. § at 180. The first is that “the Stillwater- skeletal populat10n
.might be ancestral to the historic Nu:mlc—speakmg people of the western Great Basin.” Ia’ The
authors regarded this as the “least likely of the four hypethese's,’.’- id., but did not believe, on the
basis of exieting evidence, that- any of the hypotheses “can be discounted.” . at 182. They aiso
suggested as Kaestle had prevmusly, that modern Numic people might be the descendants of.
pre-Nuxmc and Uto-Aztecan (proto -Numic) people, since “admncture between Numic males and
females and pre—Nunuc females Imght have produced the pattern seen today among modern
Numic peoples ” Id. at 181-182, BLM'’s failure to present either of these conclusmns renders 1ts

descnptlon of the study highly m1sleadmg
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Blology Hair. BLM states hair has long been used to descnbe group affiliation
differences. AAR 2023. It notes that macroscopic appearance was the elementary method of
- study until the early 1980s, but the approach now mvolves microscopic techniques as well, Id.
It explalns that Telroup afﬁhatlon m the broadest of terms, White, Black, Mongolmd can often

be 3331gned to an 1nd1v1dua1 using the rmcroscopw study of head hair.” Id (Thls observatlon
illustrates just how broad the term “group” can be, but, as noted above, BLM does not consider
the meaning of the term “group” in NAGPRA.) ' |
BLM presents the results of one analyst, Craig Lahren of the Hamilton County Medical
Examiner’s Office, who concluded that the hair from the Spirit Cave remains was “coneistent
with hair derived from the . . . scalp of a Caucasian individual.”  AAR 2_02.3. It also notes,
however, that an FBI analyst, Joseph DeZlnno, found “dark reddie'h—brown Aaian origin head
- hairs,” and Goodman and Martin concluded the hair was .“exaotly the color and form [that] is
most common in [.a]' Northemn Asian or a Native American.” i (emphasis added)..]3 The
biological paper that accompanied the determination (but not the determination itseli) notes
another FBI analyst, Douglas Deedrick, analyzed two hair samples frcm the Spirit Cave remains,
one provided by BLM and the other the sample analyzed by Lahren. Id at 2107.- Deednck
found “all of the hairs submitted exhibit microscopic characteristics consistent with originating

from an individual of 4sian (Mongoloid) ancestry.” Id. at 2107 (emphasis added).

" The detenmnatlon does not mention-the Wheelers® report that, when first exposed, the hair
was straight and black. See id. at 1900; Exh. B at 16 (Wheeler)
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' BLM concludes the halr studies “do not allow assignment of {the] Spirit Cave [remains]
to an afﬁllauon with a partlcular fribe,” but does not ‘present any conclusmn as to whether they
_ support a finding that the remains are Native American. AAR 2024.
| Bioiogy — Lifestyle aod Envifonment Indicators. In its discussion of Spirit
Cave dentition, BLM ootes that Edgar, Goodman, Martin, and Turner all noted- the presence of
possible “.string” grooires on the ineisal surface of 6 teeth. AAR 2020. BLM. acknowledges that |
- string grooves have been noted in other Great Basin material, and that Larsen, in a study of
preoistoﬂc Great Basin material, felt. the grooving of anterior teeth was the result of sinew and
plant fiber preparation using tecth i;o produce string or lineo. fd at 2020, 2102-2103. However,
-BLM apparently dismisses the significance of this common production technique in the Great
* Basin by stating the use of teeth as tools is a rather commeon practice among peoples Iiviﬁg iﬁ
traditional societies throughout the world. Jd
BLM does not discuss any other biological e‘v1dence regardmg the lifestyle or

environment of the 1nd1v1dual buried in Spirit Cave Goodman and Martm carefully analyzed

and descrlbed the biological characteristics of -the remains utilizing the Standards for Data
ColIectlon from Human Skeletal Remains (1994), a set of procedures and methods for collection
of data from human remair_ls that has been used in.NAGPRA compliance projects, AAR 09984-
0986. They found the occupational markers on the skeleton are most consistent with activities
| related to walking / Joggmg over rough terrain for long penods fishing, huntlng, and other
sub51stence activities that requlred squattmg, lifitng, and carrying heavy loads. Id at 0985, 1899.

The remains contained severe bone spurs in the feet, which are particularly suggestive of
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someone who traveled great distanges on foot. Id Thus; the Iifes‘_cyle-related biological
indicators are consistent with adaptéﬁon to the Great Basin regio'n and the use of the marshes and
(;aves' ovér large distances, ?u'ld, in particular, are consistent with “the oral narratives pi‘qvided by
' the tribe and Fowler (1992) that document ancestral Iifewaﬂ's of the indigenous people living in
the Great Basin.” /4. |
Scientists who examined the remains for the Nevada State Museum reached sinﬁilar
conclusions.. For example, Napton’s preliminary visual examination of coprolitic material from
the Sp_irif Cave 'rema.ins indicates the individual’s diet iﬁcluded at least two kinds of fish, one of
. which was probably Lahontan 'chub,. and bulrush seeds. Exh. T at 100 (Napton). Napton found .
this to be consistent with an adaptation to a marsh environment. Jd.
Similarlﬁg Eiselt’s analyses of fish bones and pollen from the remains’ fecal material
- suggest a marsh adaptation, one whié_h appears to be an early. proto-type of the Cattail-eater
adaptation in ethnographic times. Th¢ fish bones include tui-chub, speckled dace: or.Lahontan
.;edsides; and'_suckgrs, indicating that the water regime surrounding Spirit Cave included some
moderately Swiﬁ and -somé benthic wafer' habitats. Exh:- U at 132 (Eiselt). Indeed, Eiselt
suggests a modern photograph of Carson Lake may be a fair representation of the water habitat
jsurrounding Spirit Cave 9,400 years agor, Id. at 127, ngure 5. Tﬁe"sméll size of the fish
captured by the individual buﬁed in Spirit Ca§e also implies they were taken in é shallow Wa;ter
system, “possiﬁly with basketry or very fine net-mesh dip teoimiquesﬁ” Id. at 132. Thus, on the
'5asis of the fish remains in the fecal material, Eiselt aigues that the people who used Spirit Cave

9,400 years ago exploited a marshland or meandering stream environment, and mass captured
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fish for consumption. /d. at 133-34.

Pollen-analysis orovides further support for this conclusion. “In gencral, the airfall

g backgrouﬂd pollen and fish remains in the fecal boluses from the Spirit Cave individual evidence

the presence of both nearby marsh (cattail [Typhia] and sedge [Cyperaeeae pollen], and desert

_shrub (compnsmg botli shadscale [chenoams] and greasewood (Sarcobatus]) commumtles
- Exh V at (Wigand). It is therefore elear that, “as in late Archaic times, althongh desert shrub

- communities were well established, marshes were present and resources harvested from them

were an important component of the diet.” 7d. at 115,
This evidence of the environment, lifestyle, and adaptation of the people responsible for

the Spirit Cave burial is not addressed in BLM’s determination. As discussed above, it led

* Touhy and Dansie to describe these people as “lacustrine based Hunter-Gatherers of the Early

Holocene Age,” people who “were pioneers on new land 9,400 year ago, subsisting on the same
basic food stuffs as their successors,” people who d1sp1ayed “many similarities to the Lovelock
Culture 5,000 years later,” and people who exhibited a “desert marsh tradition” that may have
persisted for thousands of years. See AAR 1734. Nevertheless, this evidence is.not presented -

with the biological evidence or elsewhere in the determination, and its bearing on the question

- -whether the Spirit Cave remains were part of an identifiable earlier group or whether there is a

relationship of shared group identity between that group and the Fallon Tribe is not addressed

Geography. In this seetlon of the determmatlon BLM acknowledges the ICC’s findings

-that the Northern Paiute, mclude the Fallon Tribe, are a “clearly defined group of Amencan

Indians™ within the meaning of the ICCA, that an area in Nevada “had been exclusively occupied
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and used in t_kie Indian fashion from time imnierizorial by bands or groups of Northern Paiil_te
Indians,” and that this.are_a includes Spirit Cave. AAR 2025 (emphasis added). BLM minimizes
thersigniﬁcance- of this ﬁnding by asserting that the phrase “from time immemorial”. is mei‘ely a
“term of art” and ﬂoes ‘not fepresent an evidentiary determination of how long the Northern
Pgiute lived in the region. /d. BLM adds that NAGPRA'onIy. iequires ICC findings to be -
considered along with othei lines of evidence when detennining affiliation for remains
discovered before its passage, and concludes the geographic evidence “doés not, and cannot,
- demonstrate the existence of either an earlier gioup or of a shared group ideniity _between any
present-day Indian tribe and any earlier gr'ci)up.”' Id. at 2025-2026.

BLM does not explain why this is so. . If the diverse “Indians of California™ are an
.identiﬁable group of American Indians, see Thompscin v. United Sz.‘izres, suprd, it is not at all .
clear why .the prehistoric occupanis of the western Great Basin, or the prehistoric occupants of -
aboriginal Northern Paiute lands, are not likewise an identifiable group. Put another way, BLM
never considers whether geography itself is an identifying factor under NAGPRA. When the
other évideﬁce linking these people —~ such as a similarhuntcr—gatherer lifeétyle, ati evolving
desert mars_h adaptation that is unique to the Great Basin, the central impoi'téncé of textiles and
'coiltifiuity in certain textile forms, a common burial pattern, biological links established through |
deiltal, DNA énd skeletal evidence, and the fact that they .Have been identified and studied by
‘scholars asr a group — is considered along with geo grapliy, there is substantial evidence in supiio_rt
of ther ’prbposition that they are an identifiable earlier group with which the modem Northern

Paiute, and the Fallon Tribe in particular, have a relationship of shared group identity. Because
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it never confronts the meaning of the teﬁn “gréup” in- NAGPRA, BLM never co.ns-id‘ers the
evidence in this manner.
Moreover, BLM does not .mention — here or anywhere else in its determination — the
Tribe’s deep_ly held belief that it is the “cqretaké_r” for all the “old ones™ in its aboriginal domain,
'AAR 0178, a belief which creates, in the Tribe’s .view, a strong -relationship-of shared groﬁp_
identity. NAGPRA makes tribal traditions and beliefs relevant to the affiliation analysis, see,
eg, 25 US.C. §' 3005(a)(4), but, at least_ in this case, fhe BLM det(_ermination'does.not even
mention them.
: Lingﬁistics. BLM:’s discussion of linguistic evidence begins by acknowledging the “only
direct descriptive iinguistic data . .. e:wailable shows that Numic speaking Northern Paiute bands
- occupied the Spirit Cave area at first contact.” AAR 2026. However, BLM states this does not
_indicate how long the ancestors of those Northem Paiute bands occupied the area, or whether
other groups‘ lived there before them. Id. It goes on to note that since 1958 linguists have
attempted to explain “the spatial distribution of ﬁnguistic éroupé observed in the Great Basin at
- contact . . . through various arguments related to what is know as 'ﬂ.lé'Nlimic Expansion model.”
~Id. BLM theﬁ sufpmarizes the fbliowing linguistic arguments that have been.made“ in support of
this model: - .
~ Lamb (1964) and Fowler and Fowler (1971) argued Numio-speaking people

. Iﬁigrated out of the Mojave desert recently;

~ TRIBE’S SUMMARY JUDGMENT MOTION AND MEM. - PAGE 78



— Sapir (1961) and others érguéd limited linguistic diversity of Numic in the Great
Basin ‘i'mplliés recent occupatipn, with Lamb arguing “glottochronology™ suggests the occupation
- 6ccuned no less than ten and probably no more than SO centuries ago,

-- Miller (1986) argued for a Numic expansibn from the southern d;?:sert because the
: ciosesf Numic languages to those in tﬁe Great Basin are Hopi in Arizona, Tubatulabal in the
| - Central ValIéy of Califonﬂa, and Takic in areas of southern California, while Jorgensen (1994)
~ argued Numic-speaking peoplé spread out ac.ross the Tatermountain West a_round 2,000 years
ago; and

- based on.her analysis of terms for the maize cultiva;sion complex, Hill (2000) sees
" the Proto-Uto-A'ztecan speech commumty as being in Mesoamerica between 5,600 years BP and

.4, 500 years BP, with a northern branch Spreadlng to Cahforma the Southwest, and the Great
Basin around 3,500 years BP. Id. at 2027.

BLM adds that, in’ “opposition to the majority linguists who support .the Numic.
Expansion model Goss (1977; 1999) argues- thét the Iinguistic evidence does not indicate an
expansionwith thé 1aét 1000 years and_ there is no linguistic reason td assume that the ‘historic
Numic spéakers have not occupied the Spiri_t Cave area since the early Holocene.” Id.. Sinﬁlarly,
“Aikf:ns (1998:2-5) argues for greﬁt adaptive diversity, cultural continuity, and time depth among
Uto-Aztecan peoples thfough out Western North Ameﬁcan and Centr.ﬁl America.” Id. at 2027-
2028. |

BLM make_s‘ no atteﬁpt to evaluaté these competing arguments, and simply concludes

“the unresolved controversy over the chronological issues associated with the Numic expansion
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model” makes the _linguistic evidence inconclusive for determining afﬁtiation. 1d et 2028.
HoWever, BLM asserts the available linguistic evidence, coupled with the available
archaeological aod bioiogicatl evidence, “suggest these lines of evidence do- not support the
argurnent for vafﬁliationf’ Id. | | | |

Because BLM makes no attempt to actually evaluate the linguistic arguments, its analysts
‘overlooks important evidence. First, seventy-five years aego‘ Kroeber noted the four northern
language families of the Ute-Aztecan stock “‘.apoear as if raytrrg in a semieircular far1 ﬁ'om a
point in sooth—eentral California, on or near Kern River.” AAR 1785; see id. at 2055. However,
Kroeber found it “highly improbatole that they actually' spread out thus,” and argued the focus in
south—central California was “the region where condensation has been the greatest, the tract
’where TNewcomers é;radqally agglomerated, not the hive from which the whole body swermed.” '
Id.. Instead, -notiog the lla.ngueges ““east ot' the Sierra are scarcely distinguishable from their
congeners throughout the Great Basin,” Kroeber contended: | |

It is entirely conceivable that these tongues have been spoken in their present locations

from time immemorial. Their territory is the Great Basin; their speakers were actually

part of the Plateau tribes; and there is no foreign element or anything else to mdrcate that

they had any antecessors on the spot.
Id. (emphasis added). BLM does not mention Kroeber’s work in its determination.

Second the vast majority of linguists have reJected the lmgulstm theory,

glottoohronology, on Whlch the Lamb hypothesw rested AAR 1785 In a report prepared for

the Tribe and in an earlier artche Grayson traced the origins of glottochronology, which rested

on the assumptlon that terms w1thm a core vocabulary are lost at a constant rate — the linguistic

eqmvalent of a constant rate of decay Id.  Grayson showed that repeated efforts to test
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gléttochronology produbed “horrendous results” that were “illusory and unreliable,” “full -of
: -iﬁconsistencie;s,” and “absurd.” Id. af 17_86. These studies “disproved the basic assumption of
élottochronology,” demonstrat_ing‘ the constant rate assumption was “false.” 74. Under these
circums@ces, Grayson concluded thé Lamb model provides “no justification for any argurﬁent
that-Nmnic épeakers have not been in ﬂeir ancesfral homélands since the Great Basin was first
- occupied, sometime prior to 11,000 ygzirs ago.” In i)resenting Laﬁ_;xb’s mddel, BLM does not
mention Grayson’s critique and makes no attempt t_b respond to it

'fhird, in its sﬁbmissions to BLM, the Tribe showed that archaeologists have devgioped
standérd criteria to determine whether prehistoric migrations occufred, but that no one has ever
aﬁ:empted to show the Numic expansion model can safisfy the&;,e criteria. AAR 1787, 2358—2361.
' ' In presenting Lamb’s model, BLM does not mention these criteria or attempt to apply them.

- Fourth, BLM does not address the inconsistencies between the various Numic expansion
theories, or b(;tween those theoﬁes and the archaéological record. In the theories BLM
summarizes, the e.xpansiorli took place recently, 1,000 to 3,000 years ago, 2,000 years ago, or
; 3,5‘00 years -ago, and ofiginated either in the _Mojéve deseﬂ{ the “southern desert” Qr N
Mesoamerica-. BLM makes ﬁo attempt to reconcile these theories with cornpélling evidence of
c_ontinuify in the northern and central Great Basin over much greater time petiods. As discussed
above, fthere is a “remarkable degree of continuity” in basketry forms and structures in the
northern Great Basin,_whiéh spans the Holocene a1.1dl continues in tﬁe historic period, AAR 1741,
_ rand Thomas has documented that the ethnographic system described by Steward has operated in

the central Great Basin for at least 4,500 years. Id. at 1707, 1744. Both of thése findings
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contradict a Numic expanéion that ;)'riginated in thé :_south within the past 3,500 year#, but BLM
mak%as no mention of them. | | | |

~ Fifth, BLM gives no consideration to the “adﬂ;ixtu_re” hypofhesis advanced by Kaesﬂe on
. the basis of her DNA and serum albumin studies. For B-LM, e.ithe; Numic speaking people
éxpanded into the Great Bésin displé.cing everyone who hgd been there before thém, or they were
the only people ever present in the Great Basin. In this_“billiard ball” model human grdﬁps afe '
 discrete é.nd separate; when one is in motion and comes in contact with another, either the one in
motion moves on, leaving the other reIativel'y unchanged, or it réplaces the hit ball, which moves
 away. See AAR 1903-1904. This model is almost certainly a distortioﬁ of reality; it is far more
' 1iké1y that, if Numic-speaking did expand into the Great Basin at some time in the past, they
interactéd with the previous occupants such that their deséenciants can trace fheir genéﬁc and
cultural heritage back té both groups. Id at 1905. This moré complex model is consistent with
all of the archaeblogical, biological, ;1nd linguistic évidence, id., yet BLM never considers it.

Sixth,- BLM gives exiremely short shrift to Goss and Aikens. Goss an(i Aik;ens both

looked at the distribution of all Uto-Aztecn languages, rath‘er. than juét at thé distribution of
| rNumic languages on which Lamb reii_ed. . Goss explains that historical lingqiéts generally agree
 that the Uto-Aztecan stock can be classiﬁéd into eight roughly COordinafe famiiies, with Numic
found farthest to the north and Aztekic found farthest to the south. AAR 01752. According to
Goss, the “general inference, from the distribution of theée families; is that these Ianguagés
represent the result of gradual divergencés of the Utaztekan block o.f languages in the

Intermountain, Southwest and northern Mexican areas,” while the ‘center of gravity’ or inferred
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" homeland of the ancestral Utaztekan community logically lies in the Intermountain West.” fd.

Nearly 30 years ago, long before the Spirit Cave remains were dated, Goss wrote:

. Numic speakers are in the Great Basin. Except for a small island of Hokan Washo, they
are the only peoples in the Great Basin. This is the only positive evidence. There is no
- other evidence to argue from. The most parsimonious model is that Numic speakers and
Washos, and their ancestors, have been in the Great Basin for the past 10,000 years. We
can assume a great enough antiquity of man in western North America to contain this. It
is quite probable that the Intermontane and Southwest arcas have contained ancestral
Hokan, Keresan, Penutian, and Aztec-Tanoan speaking communities for the past 10,0000
years. Working only from positive evidence, there is no ground for bringing any of these
groups in from outside; they are there.

fd. (emphasié added).

Similarly, Aikens worked from the known distribution of at least -21.-lan‘guage families

that comprise the Uto-Aztecan phylum. AAR 1753. These languages overspread the interior

‘west from the Aztec realm in central Mexico to Ute territory in Utah and Colorado, and beyond '

to the Shoshone and Comanche ranges in the Rocky Moﬁnt_a,ins and the High Plains. 7d. Since
all of these languages arosel ffom one ancestral -Speech. community, “it is clea?r that their
obser_vable diversity implies a déep history of related gréups spreading out, settling into home
ranges, | and _ovér time evolving progressiv.ely different speech habits froﬁl their sister

communities.” Id. (emphasis added).

That this process involved “a gradual growing apart of speech communities,” rather than

_'a more recent expansion or migration, is suggested by the fact that Uto-Aztecan languages are

geographically adjacent to their linguistically closest relatives; while the greatest dissimilarities
occur between Numic o-n the north and Aztec on the south. AAR 1753, Furthennore, Aikens

concludes this process places ancestral Uto-Aztecané in the Great Basin for over 11,000 years.
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Id. .E-He notes t-ﬁat_rlinguists have.sﬁggestedl Uto-Aztecan evolved from an extreﬁlely remofe
Aztec-Tanoan speck community, which in turn evolved from an ancient Macro-Penutian
sﬁpe'fphylum, taking “the ancestral speech cblﬁmunitieé of the modern Uto-Aztecan two steps
further back into deep time” 4! Moreover, this interpretation pr(;vides the best fit with the
positive‘.linguistic and archaeological evidence, and thus “is the most parsimbnious hypothesis
by which to link arcﬁaeolbgical and ]in;guisfic prehistory in the desert west, and 116 factual
evidence suggests a better idea,” Id at 1753-1754. As discussed above, Aikeﬁs points |
_ specifically to human occupation of the far west at least 11,00(5 years ago, “when we see the
beginnings of -a desert culturé iike that carried by Uto-Aztecan peoples down to the present day.”
Id. at 1754. Noting the Northern Paiute, Shoshone and Southern Paiute members of the Numic
family “are well-described as highly mobile hunter-gatherers following annual harvesting cycles
that carried them across hundreds of miles of aititudinallf aﬁd biotically varied country in the
cburse of a year,” Aikens explains the “subsistence econoﬁlics of this lifeway entailed that these
Northem Uto-Azteca.n routmely gathered, transported and stored plant foods, relymg on species,
and on mzllmg and . other technology, that can be followed back some 10,000 years in the
archgeologtcal record of the Great Basin desert culture.” Id. at 1754-1755 (emphasm added).
| In its briéf reference to Goss and Aikens BLM does not present the substance of these

_ arguments and does not respond to them.

" These linguistic relationships are consistent with O’Rourke’s and Kaestle’s studies, which
found a biological connection between ancient Nevada remains and a modern California
. Penutian group as well as Numic-speaking people. See AAR 1757-1758. BLM does not address
either the linguistic or biological evidence on this point.
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An’t‘hropo_logy. BLM’s discussion of anthropological evidence addresses ethnographic
. burial prégtices and “folklore/oral tradition.” AAR 2028-2038: It contains no &iscussion of the
o f(lnllow.'ing:.

-- The Great Basin Culture Area. “As noted above, anthropologists grouﬁ_s sets.of
peoples into “cul.ture areas” based on siﬁlilaﬁties in such things as the nature of their subsistence
' pursuits, thf:ir sociopolitical organization, their material manufactures, and their religion. AAR

1703. The Great Basin Culturé-Area is a spétial grouping of peoples who, at the time of

Euroﬁean contact, were far more similar to one another than they were to peoples in ﬁﬁacent

culture areas. Id. at 1703, 1709. The classical ethnographic picture of Native American lifeways

in the Great Basin was drawn_ by Julian Steward. Id. at 1705. His description of these lifeways

ﬂfs well with the prehist_oric Desert Culture concept arﬁculated by Jenningé, as well as the
- archacological record, see AAR 1707-1708, but BLM does not discuss it or its implications for
the existence of a relationship of shared group idéntity among the -et'lmc.)gra.lphjc and preilistoric
~ peoples of the region. o |

- i_Nor.them Paiute ﬁnd Toidikadi Ethnography. T_here is a rich eth‘lic’)jgraphic
literature on the‘ ﬁormem Paiute generally and the Toidikadi liarticularly, which encompasses far
: ﬁdré t_ha:i burial practices and folklore. See AAR 1708-1731. As a group, the Northern Paiute
controlled a large territory within the Great Basin, from near the Columbia River on the north to
and through what is now western Nevada to éast—centrai California, Id at 1708-1709. Within
thi§ territory, the Toidikadi held as their home district a large area surfounding the Carson

'Deser_t. Id. at 1709-1712. Spirit Cave lies in the center of their domain: to the north, south, east,
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and west are the 'camp sites where- the T ofdikodf lived; the key resources areas where they
‘hunted, fished and gathered the sites where they assembled for festivals and other communal
'events and the sacred sites that recalled events long ago and the people s conﬁnumg ties to the
region. Id Toidikadi subsxstence and material culture bear many features that are found in the
archaeological record of the region, including the archaeology of Spirit Cave. See id. at 1712-
: 1731. Among other things, they utilized the resources of the marshes and surrounding desert, as
did the individua_l buried in Spirit Cave, id. at 1712, 1.7'33-1734;. made duok eleeoys bearing
| striking sinxilority to those found in ;‘Lovel'ock” assemblages, id. at 1713,'1728, 1747, consuroed
ﬁsh such as tui chub, Tahoe sucker, redside shiner and speckled dace, all of which were
consumed by the individual ourieo' jn Spirit Cave, id. at 1714, 1734; made houses and other
structures that resemble those inthe archaeologieal record, id. at 1721—1724, 1744-1745; used
metates and .tnanos ~ which became common in the middle 'Holocene' and remained so
throughout the rest of orehistor.y — as seed processing equipment,’ id. at 1726, 1742,
manufach;féd 2-ply, S-spun, Z-twist cordage — the same cordage used in the Spirit Cave
essemblage —~and osed it for netting, ﬁsﬁ l-ine5 trap string and other itenis, id. at' 1726, 1732-1733;
‘manufactureo' nets for tui chub and other sﬁall fish, much as has been hypothesized for people
responsible for the Spirit Cave burials, id at 1727, 1734; made twisted rabbit fur robes similar to
* the robe in which the Spirit Cave remains were wrapped, id. at 1727, 1733; part101pated in the
very ancient tradition involving the extensive use of tule technology, which goes back several
. thousand years in marshy environments of Western Nevada, id. at 1727; in their use of -basketry

were “linked tightly with other Great Basin peoples in the recent as well as the distant past, for
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~ basketry has been a major hallrﬁark of cultures in the region for at least 10,000 years,” id. at .

1729; and used both twining and coiling techniques as methods of basket maﬁufactufe (although

ﬁyixﬁng was Ey far the most common), both of which are found in the archeological record, id. at
'1741-1742. BLM addresses none of this in its determination.

-~ Origin Stories. Two of the reports the Tribe submitted to BLM addressed Uto-
Aztecgn origi:i stories. AAR 1036—1055, 175‘9-1760, :2756-2758. In 1 oifiikadi stories, children
. were dispérsed to Start human populations from Fox Peak in the Stillwater Mo'uﬁtains. Id. at

1036 According to Goss, this is consistent with the origin stories of all Uto-Aztecans in the

Intermountain West, who have their origin stories in their hqrneland, with no traditions of

migrations from other places or conquei’ing unrelated peoples. Jd. at 1037. Notably, the Aztecs

in Mexico “have traditions that their ancestors came from an ancient homeland of lakes to-the -

north, in what is now the western United States.,” Jd. Goss believes the uniform Uto-Aztecan

“belief in a homeland in a “Place of Lakes” in the Intermountain West should be considered a

- cultural memory reflecting the Uto-Aztecans’ early adaptation to ‘thf': post-Pleistocene lacustrine -

.envi_'ronm'ent's of the _IntermoUntéiﬁ West. Id. Walker likewisé found that'Uto-Aztecan“'oxigin
- myths “inb-lude no references to population rcplacemént fheories in which éontemporary Ute-
- Aztecan peoples are alleged to have replaced previous huﬁian popuiationé in the Great B.asin.”
Id. at 2756-2757; see id. at 1882;1 883. Instead, their stories, which trace the people’s ané;ient
beginning' to a time when there were great lakes and bodies ‘of water in the Great Basin, seem

any to show that Uto-Aztecan people were created “in their present homeland.” Id. at 1759-
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1760, 188_3. Although these stories are rel_evént under NAGPRA, 25 U‘S.C.‘ § 3005(a)(4), BLM

makes no mention of them,

Instead of addressing | these matters, BLM, in the Iongest single_ section in its
détcrmination,_ focuses on “historical legends” concerning the Sai’dljkaj. AAR 2030-2038.
‘ BLM .st'_ates most such legends reféf to early post—confact time, -about 1830. Id. -at 2030. It
: .-(_:oncludes from its review of the.Sai’dukai legends “that there were at least two groups in the

area and this means that this line of evidence does not support the; argument for afﬁliation.”' Id
at 2038. |
As a threshold matter, .1.:his éonclusion disregards fundamenta} anthropological knowledge
about the Northern Paiute.  As Professor Walker explains:
Everything we have learned from more than a century of anthr.opologi;ca.l research points
to numerous, highly localized Numic groups in the Great Basin, These localized groups
usually consisted of several different bands that would come together during parts of the.
year, dispersing afterwards during their seasondl rounds. -However, all of these bands in |
the Spirit Cave area would be considered Northern Paiute today.

'AAAR 1881-1882 (emphasis adde'd).r As noted above, the ICC expressiy found that all of the
Northem Paiute bands comprised an “identifiable group of Americén Indians.” Id. at 1699.
Thus, thé presénce of multiplcl“groups” n thé area does nothing fo undermine argument for
afﬁliation of the Tribe with other Northern Paiute groups or with the prehistqric occupants of the |
region, |

‘Indeed, in the next section of its determination BLM states “the available istoric record

. shows that the ancestors of contemporary Northern Paiute bands occupied the Spirit Cave area at

first contact on or before 1818. AAR 2039. It speciﬁcally reports that in May 1829 Peter Skeene
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Ogden a:nd his party “en-countered Indians at Lovelocic, Nevada {the Humboldt Sin}c) who were
cléarly the 'ancestors of the modern Northerﬁ Paiute.” Id. at 2038. Although this is the Very time

and place where the Sai’dukai legend_é place the Sai’duka groui), BLM makes no attempt to
reconcile its reading of the legends with the historical record.

BLM acknowledges “‘umerous discrepancies” in the Sai’dukai legends, but identiﬁes- '
certain elements it bel'ieyes.Were retained throughout two significant versions of them. AAR -
2036. In the first version, the Sai’dukai were Numic speakers who lived at _Hﬁmboldt Laké and
were defeated by- the Paiute, and in the sécondversibn they came from another area and afier
being deféated in battle dei)arted. Id. at 2036-2037. Notably, neither of these versions involves
a non-Numic speaking people who were present in the arca before, and were displaced by,
Numic-speal-dn'g peoples.‘ Un&er these circumstances, BLM does not explain how the legends
undermine the Tribe’s claim of afﬁhatlon See also AAR 1783-1784, 1880-1884 (d1scussmg
these and other problems with BLM’s reliance on the Sai’dukai legends). 15

Hlstonp. Historic evidence confirmed that the ancestors of “contemporary Northern

" Paiute bands occupied the Spirit Cave area at first contact in 18.1 8 or before. AAR 2039. BLM
found this evidence relcvant;, but lacking “sﬁfﬁciént time depth to be conclusive for determining

- affiliation.” Id.

¥ In its discussion of the Sai’dukai legends, BLM relies on Bath, who “suggests the

archaeological evidence is strong for a continuous cultural sequence dating to at least 4,000 years
in the caves surrounding the Humboldt Sink.” AAR 2037. Bath’s suggestion is consistent with

‘Grosscup’s analysis, and at odds with BLM’s suggestion that the Lovelock culture was unrelated

to the Northern Paiute. However, BLM does not mentmn Bath’s suggestion in its dxscussmn of
the archeological evidence.
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Expert Testimony. The determination aclﬂlowfedges contemporary tribalielc.lers assert
the Northern Palute have been in the Spirit Cave area from “time immemorial,” but asserts this
testimony “does not provxde sufficient detail to trace this. asserted relatlonshlp hlstoncally or
prehistorically from the present back to the early Holocene.” AAR 2039, BLM also claims |
other .relevant expert testimonyl is summarized in the'detern;dnat.ie.n and its associated references,
and-'that any “[aldditional expert testimony \eouid vary across the spectrum of opinions already
presented and would not contribute additional new evidence applicable to this decision.” Id
Tfus rather remarkable assemon — that there can be no new evidence apphcable to the decision —
is both illogical and inconsistent w1th the extensive information discussed above that is not
consl_dered in the determination.

3. BLM’s Summary and Conclueion.‘

The next secticn of the determination summaﬁzes the evidence but presents no new
: evidence or analysis. AAR 2039-2043. BLM concludes with its determination that the Spirit
Cave remains are culturally unidentified. 7d at 2644. |

4. | BLM’s Finai Determination.

r As noted above, in transfnit@g its deté:rminaﬁon to the Tribe, BLM aclmowledgec_l that,
imdef'NAGPRA, a tribe “may meke a claim regarding human remains and associated ﬁmerary
objects Whlch are determined unafﬁhated " but stated that, if the Tribe wished to make such a
- claim, it should “respond by October 2, 2000 Wlth a wrltten statement of any new ewdence
supporting [its] position.” AAR 2153. On September 21, 2000, aﬁer an 1m1‘:1a1 review of the

* determination and consultation with experts, the Tribe requested that BLM extend this deadline
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