a'fﬁ.liation,’.’ the State Director rejected as “pre-decisional” the Trioe’s request for consuitation
mestings. Id, al 0868,
| Although the State Director did not view the FWS vault, an FWS archa;eoloﬁst '
concluded the vault, in conjunction with record ke'eping and study facilities provided'by the
| Museum and FWS, met “the standards for euration facilities set forth in 36 CFR 79.9” and was
A“highly secure from theft, vandalism, fire, and other disasters.” AAR 0864, 0868. Nevertheless,
the State.Director rejected the Tribe’s request to reinter the remains in the vault based on his
“assessrnent” that the vault “does not meet the facility requjrements of 56 CFR 10.” Id. at 0868.
The record contains no explanation of this “assessment” or the State’s Director’s disegre.ement
with the FWS analysis, and the reguie_ltion cited by the State Director has no bearing on .the
matter. | |

In November 1999 the State Director wrote to the Tribe reminding it of the December
deadhne for subm1tt1ng add1t10nal matenals AAR 091 8. The Director wrote “the time has come
to make a final decision on the cultural affiliation of these remains,” and he intended to do so “in
Janua:ry 2000” Id. In'the meantime, the Tribe had reported to the Review Committee it was
preparmg information to submit to BLM n December but that its requests for ongoing
consultatlon had been rejected. AAR 0932, The Commrttee recommended BLM “continue
consultation with the . . . Tribe.” Id.

On December 16, 1999, the Tribe subrﬁitted eight reports auth'orerl by'seven-different
scientists to BLM in support of its request for reparr'iation of the Spirit Cave rema_ins. See AAR

0941-0942. Two weeks later, on December 29, 1999, the Tribe subrrlitted,a_rrlemorandum
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summarizing its position and the reports. AAR 0944—0980; The memorandum explained that the

reports submitted by the Tribe and other evidence in the record established the following

propositions:

(1) [the Spirit Cave] remains and the associated funerary objects were discovered within
the aboriginal territory of the Northern Paiute, i.e., they were discovered on lands whose
only known occupants were our ancestors; (2) fthe Spirit Cave remains] share[]
- distinctive biological features with contemporary Native Americans, and the attempt to
use cranial measurements to show that he was not “Native American has no scientific
-validity; (3) prehistoric and historic burial patterns in the Great Basin provide affirmative
evidence of cultural continuity over-thousands of years and thus support our claim of
cultural affiliation; (4) the origin stories of our people and the names used by Ute-
Aztecan people to refer to themselves provide evidence of our origin in the Great Basin
-thousands of years ago; (5) the hypothesis that Numic-speaking peoples replaced a prior
and distinct culture in the Great Basin is not supported by available scientific evidence,
‘and there is no other affirmative evidence to support a theory of cultural replacement in
the Great Basin; and (6) DNA and serum albumin studies, while of very questionable use
in this matter, are consistent with our claim of cultural affiliation.

Id. at 0947.

BLM’s Nevada State Di_rector acknowledged receipt.of the Tribe’s materials on January
14, 2000. AAR 1924. Despite the State Direﬁto,r’s prior commitment fo ma_ke a decision in
January, he now stated “it would be inappropriate for me to commit to making a decision at this.
time.” Jd. The Director stated BLM had “spent considerable time reviewing documentation
supporting the position that the Spirit Cave human remains are not culturally affiliated with an
existing Tribe,” and would now need to give “thorough and careful consideration to the Tribe’s
submissions.” Id. The Director also stated he had forwarded the Tribe’é submissions to the |
Nevada Museum for review and comment “in.tﬁe interests of impartiality,” but again rejected the

Tribe’s request for further consultation. /d.; see also AAR 1926.
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On Janﬁary 24, 2000; the Museum responded to BLM’s request'for comﬁents on the
Tribe’s submissions. AAR 1925. The Museum statedl its staff “respects the opinions of ther
scholars .retained by the .[Tribe], and recommends that their yiew§ be given sé‘ri_ous consideration

7 for your decision.” Id. The Museum added it believed “the Spirit Cave remains ére, indeéd,

' Nati{re American, but we-cannot, at this time, provide additional scientific infofmation relevant
to your decision.”. /d. Two mor;thé later, the Museum formally _withdrew its 1996 request to
cdr;duct DNA research and radiocarbon dating on the remaiﬁs. AAR 1976.%

_A_fter 'thel Tribe objected to the State Director’s denial of its request for further
consultation, AAR 1927, BLM agreed to a singlé' additional meeting with rthe Tribe, Seé id. at
1929-1931, 1970-1971. The State D.irectorrand his assistant attended the meeting, but .none of

| the BLM staff who had worked on the Spirit Cavé matter or who would 'author BLM’s
determination, were pfesent. Id. at 1768. BLM did nof discuss its view of the evidence or
describe any aspect of ité: analysis. Id.

L. _BLM;s Determination.

1. ‘Overview; Background Sections and Legal Analysis.

¢ In March 2000, a researcher from the University of California at Davis made a new request to
conduct DNA research on the various human remains held by the Nevada Museum, including the
Spirit Cave remains, and reiterated that request in August 2000. AAR 1932-1933, 2181.
However, one of the reports submitted by the Tribe, authored by a leading DNA researcher,
concluded that the inability fo conduct a DNA study on the Spirit Cave remains in particular,
given the number and geographic distribution of other Palco-Indian remains available for study,
would be of limited scientific import. AAR 1092-1095. Two other scientists who prepared a
report for the Tribe independently came to a similar conclusion. Id. at 0993. The record does -
not indicate the UC-Davis researcher has renewed his request since 2000 or that any other
request to study the Spirit Cave remains has been made. '
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In August 2000, éight months after receiving the Tribe’s submissions, BLM’s Nevada
State Office issued a 111-page deterrrlination and an accompanying 36-page papér regarding
b1010g1ca1 aspects of the Spirit Cave remains. AAR 1978-2130, 2153 54. In transmlttmg the
determmatlon fo the Tribe, BLM s Nevada State Director stated the remains “predate
contemporary Northemn Paiute Tribes and cannot reasonably be culfurally affiliated with any of .
them._’f Id. at 2153. The State Director acknowledged that, under NAGPRA, 2 tribe “may make
a claim regarding human rémains ‘and associated funerary objects which are determined
E unaffiliated,” but stated that, if the Tribe wished to make such a claim, it should “respond by
October 2, 2000 with a writterl étatement of any new evidence supporting [its] Irosition.” Id.
The Strlte Director’s letter does not explain the basis for this deadline, and no such deadline is set
forth in NAGPRA. Id; see 25 U.S.C. § 3005(a)(4).
Pét Barker, Cynthia Ellis (formerly Cynthia Pinto), and Srephanie Damadio wrote the
BLM determination, and Ms. Damadio also Wrote the biological paper. AAR 1978, 2093, The
‘_determination has six sections: (1) background; (2) Iegal_ issues: (3) lr.ecesséry élementr and
decision criteria; (4) evidence; (5) summary of the evidence; and (6) determmatlon Id. at 1979-
1980 The background section makes no reference to Barker and Pinto’s opposition to
NAGPRA the coordination meeting between Barker and Dan81e in 1994, at which Barker
directed Dansie to list any remains more tharl 3,000 years old as unaffiliated; the extensive study |
and analysis of tlre remains undertaken by the Museum; the facial reconstruction of the rer.nains-
and ité subseqﬁent puﬁlic display; or the agréement by BLM staff in October 1996 wrth' the

Museurn’s conclusion that the remains were unaffiliated. See id. at 1982-1985. As to the last
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point; the determination insfead' asseﬁé BLM reached a ‘%reliminar& éonclusion” that the
remains were ﬁbt cu.Itural,Ily affiliated with ar.ly 'contémporary group in'.the Fall of 1998. Id. at
- 1984, Moreover, while the background sectiqn describes consultations with Nevada tribes up to
~ January 1999, id. at 1983-1984, it does not réport any tribal consultations after the Fallon Tﬁbé
. . retained experté and submitted reports in support of the Tribe’s claim later that year,. nor does it
mention the Tribe’s requests for such consultations or the 'Re;view Cﬁmmittee’s
;ecoﬁlmendations that they be conducted. Id, at 1984-1985. |
The sections. on legal issuf_:s and décision criteria discuss the staildards prescribed by
NAGPRA and its implementing regulations. They st#te that, “because of the prehistoric age of
the remains in question, they répresent the remains of a Native American person as defined by
NAGPRA.‘” AAR 1986; see alsq id.. at 1987, HoWever, in discussing thé “cﬁltural affiliation”
requirerﬁent, the}; do not discuss: (1) the meaping of the phrase -“earlier identifiable group” or :
“shared group identity”; (2) the dictionary _deﬁnition of the term “group”; (3) the phrase
“identifiable grouﬁ” as uséd in the ICCA; or (4) the Indian canons of construction. See id. af
" 1985-1989. And, Whiie acknowledging the Tribe coﬁld seek reviéw of BLM’s decision from the
_ Rexdéw Comsmittee, they do not mention the Committee’s diépute—resolution responsibilities or
. suggest any mechanism by which BLM itsélf Would‘ cénsider the-Clommittee’s findings and
_' recomméndaﬁons. Id. at 1986. |
2. BLM’s Analysis of the Evidence.
Afchaeology - Culture History. The evidence section separately addresses nine fypes '

of evidence: (1) archaeological (including material culture history, fextiles’, burial practices, and
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-Numic eﬁpansion archaeology); 03 biological; (3) kinship/genealogy; (4) geography; (5)
linguistics; (6) anthropology; (7) historic; (85 expert testimony; and (9) éther. AAR 1979-1980.
" The determination’s discussion 6f mdterial culture history, as reﬂected in the arﬁhaeol;)gical
Arécord, begins with a.sqmméry of fhe acceﬁted division of the Holocene geological epoch into
three parts: the early Holocéne, from 10,000 to 7,500 years before present (“BP”); the_ middle’
" H_oiocene, from 7,500 to 4,500 yeai's BP; and the late Hoiocene, from 4,500 to 500 years BP. Id.
at 1995, In presenting this sunﬁnary, the determination relies on two primary sources: Grayson
| (1993) and Elston (_1986,). Id. at 1995-2000.
- The determination does not mention the Desert Culture concept, the initial, overarching
statement regardiﬁg the nature of prehistoric Great Basin lifewayé developed by Jesse Jennings.
' AAR 1738-1739. The concept reflected a coherent pattel;n Jennings recognized in scores of |
archaeological sites throughout the arid west, Vincluding- an impliéd core of shared artifacts,
clusters of tools, and tcchnology geared to the special environments of the west. Id Jenmngs
intent was to emphasme a basic and pervagive umty of lifeway nnphed by artifacts found in sites
throughout the Great Basin. JId. Although significant regional variation has since been
recognized, the Desert Culture concept contmues to be employed by Great Basin anthropologlsts
and archaeolo glsts to 1dent1fy the prehlstonc occupants of the region. Id.

Early Holocene. According to the determination, during the early Holocene, the
climate was cooler and moister than today, and the environment was dominated by widespread
- shallow lakes and marshes. AAR 1995. In the Spirit Cave aréa, the environment was dominated E

by desiccation of Lake Lahonfan into remnant lakes (Pyramid, Walker, and Winnemucéa) and
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extensive marshes (such as Lovelock. and Stillwater). Id. Pine and sagebrush were giving way fo
shadscale and greaséwood, and sub~a115i116 conifers were retreaﬁng-up the mbuntains. Id. Froma
humaﬁ point of view, the Great Basin may never havé been more productive than during the -
- early HoIocené. Id |
Neveﬁheless, the' dctermir;étion states the archaeological evidence _from. the early
Holocene is relatively sparse, generally limited to surface.quarry sites, lithic sites, and shallow
cave deposi.ts in sites like Spirit Cave. Id. Archaeologists argue people lived in valley bottoms,
around- Iake;and permanent water sources, and subsisted by hﬁnting large mamﬁﬁls and
collécting small animals and easily gathered marsh plants. Id. at 1995-1996. Marsh plants were
the staple plant food and small animals (rodents, rabbit._s, and waterfowl) the staple meat source;
pinon pine had not yet invaded the régién and upland areas were sparsely used. Id. at 1996. The
dominant fechnolc‘:gy for hunting big game was spears; nets and snares were probably used to
collect small animals. Id. According to ‘the determination,_ there is ﬁo‘ evidence of plant
processing with grouﬁd stone tools; sites with evidénce of housing, storagé pité or other
- structures are unknown (probably dué to samp_liﬁg error); and no known fock art sites have.b'een
* dated to the carly Holocene. 7d. |
The determination asserts that, “[o]ther than the'se; gfosé generalizations, there is no-
evidence from the early Hoiocene tﬁat one can use to identify a iluman group. that is distinct from
other human groups rthat may have lived in the area.” AAR -1996. In particular, BLM aéserts
there is no evidence showing which languages v;rere spoken, and no details of social or political

organization, territorial boundaries, kinship patterns, or world view. Id.
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BLM’s wseﬁbn contrasts with the Museum’s finding that the Spirit Cave remaiﬁs “are
.cu}t.urally qliite distinctive and identiﬁable' as an archaeologicai culture,” AAR 0138, a finding
’tha't is supported by th_e ‘fweaith of information™ that has been obtained by study of the Si;iﬁt
Cave remaiﬁs anci ﬁlnergry objects. See za' at 0628. | The Spirit Cave studies have provided
information abo_ut the lifestyle, diet, textiles, cIot_hes,' and burial practices of the peoplé who
. buried their dead in Spirit Cav.é in the earty Holocene: See pp. 74-76 below. Dansie, Touhy aﬁd

others. c.oncluded the “Spirit -C.ave buﬁals represent. lacustrine based .ﬁunter-Gatherers of Early
_Ho'locenc Age i the Oasis area of North American, as deﬁned by (Kirchoff 1944) AAR 1734.
Linguists and archaeologists haver traced the origins of Num.ic-languages an_d peoples to people
occ'upying the w_este;rn Great Basin at the- time of, and before, the Spirit Cave burials. See pp. 82-
84 below. _ And, the biblogical evidence from the Spiﬁt Cave remains provideé further evidence
for that link. See pp. 63-65, below. BLM discusses none of this, or the 0verarcMné Desert
éulturc concept, in asserting it cannot identify an earlier group to which thé Spirit Cave remains
belonged. |

As discussed above, NAGPRA’s regulations provide that “distinct patterns of material
 culture manufacture and distribution fnethods,” may be used to identi_fy'an,earlicr group, 43
- CF.R. § 10.14(c), with no requirement that the group’s language, social or political organization,
territorial bouﬁdaries, kinship patterns or -worlﬁ view be documented. Despite this regulaﬁon, the
broad meaning of the term “group,” and thc applicable canons of construction, BLM does not
expléjn why it finds the absence of doCuméntatic;n regarding such matters as social-and political

organization persuasive.
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Similarly, BLM gives no conmderatlon to the evidence that the early Holocene occupants
of the western Great Basm as a whole, comprised an identifiable group. The very sources on
which BLM relies ideotify and analyze these people as a group, with a distinctive m'ater'ial.'
‘cult.ure (including lithic technolo gy and textiles) and a distinctive adaptation to their desert marsh
environment. .See AAR 1996 (in'Iithic technology, -Ea.rly Holocene dominated by stemmed and
fluted points; textiles include disﬁnctive “warp—faoe-pllain-Weave”); see also id, at 1738-1740
(discussing distinctive Grest Basin stemmed point sites, which have been dated from 11,200 to
7,500 yoars ago, the lake and marsh adaptations of toe people oocopying these sites, identified by
archaeologists. as the “Western Pluﬁal Lakes Tradition,” and the evidence indicating the Si)itit '
Cave remains are from this group). | | | |

BLM aiso Vsoggests the groups occupying thé western. Great Basin in the early Holocene. '
fnay have “died out, or migratod away,” noting that stemmed and fluted spear points do not
survive‘_ into later periods,'a lack of ground stone processing equipmorit that dominates latef
periods, the presence of me-fade—plain—weave textiles that are limited to the early Holocene,
- and the absence of co_ilod basketry. 'AAR 1996. However, the changes to which BLM refers did -
.not oceur simultaneously, as one would expect if tho groups responsible for them had died out or
_migrated away, but were staggered over time. See id. at 1740-1746.. For example, the projectile

points all overlap in time, and their progression can be seen s a logical development over timo,
from atlatls and spears in the early Holocene to the development and adaptanon of smaller.
- spears and darts during the middle Holocene ‘and finally to the development of the bow and

arrow during the late Holocene. Id. at 1745 n.10. Similarly, as we discuss below, changes in.
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textiles do not ooinoide with, but instoa& overlap, other changes in the archaeological record.
Moreover, BLM simply overlooks evidence of ground stone processing equipment durmg the
Early Holocene. See AAR 1739B (chances seem good that ground stone implements generally .
Vfound in small numbers at some stemmed point sites were used for plant processing)

- Notably, the sources on which BLM relies do not conclude from. changos in material
culture that the people occupymg the western Great Basin in the early Holocene died out or
r_nigrated away en masse. For example, Elston states the “major adaptive change in the western |
Great Basin,” which ooourre(i near the end of the eafly Holocene, was “most likely in response o
:environmontal var£ation and changing resources in the early Holocene.” Exh. I at 138 (Elston
(1986)). According to Elstbn,r the ‘exploita.tionof a more diverse resource base, including the
processing and storagé of seeds — not human extinction or migration — explains more complex
settlement patterns, functional variation in site typos, the use of rock walls or other devices for
hunting dzivos, and the production of rock art in I_ater periods. Id.

Grayson emphatically rejects the notion that changes in the archaeological record reﬂecfs

 the extinction or migration of human populationo. In a report prepared for the 'fribe, Grayson -
rejects the claim that changes in human adaptations over time derﬁonstrote a laok of cultural
affiliation: “if prehistoric archaeolo gy has demonstrated anything during the last 100 years, it has
demonstrated  how remarkably adaptive people are, and how sensitively human adaptations
o.hange in response to the varied challenges posed by the envifonments in which they livo.”
AAR 1058. The detennination’s discussion of the early Holocene oocs not acknowledge these

views, and makes no attempt'to balance its discussion of changes in the archaeological record in
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the period after the early I-Ioiocene with a. discussion of the environmental and other factors that
likely explain those changes. Id. at 19§5—1996. 7
| Middle Holocene. In its summary of the middie Hﬁlocéne (7;500 to 4,500 years
BP), ﬂge determination notes that, by the beginning of this period, large lakes and marshes had
disappeared along with icc-age big game; fully modern shadscélé communities had been
eSt_ablished; and settlement moved away from lakes and rivers. AAR 1996. Beginning about
6,500 years BP, pinoﬁ pine becomes available, pine muts replace or compliment marsh plants as a
- dietary sfaple, and upland areas are heavily occupied and used for subsistence. Jd. at 1996-1997.
Smaller notched dart points, used on thrown darts to hunt mountain sheep and anteloi)e, replace
stemmed and fluted spear points. Id. at 1997, In the Spirit Cave area, people lived in smaller
~ groups dispersed widely throughout the full range of available habitats; base-camp sites were
utiliZed long enough to Vdévelop midden deposits, circular house structures, storage pits, and
other featufes; rock art sites appear; and there is evidénce of extensive trade outside the region.
[a‘. Beginning about 4,6_60 years BP, Lovelock Cave is occupied and -it, along with other caves
and rockshelters, are u_sed for equipment caches, food storage, and burials. Id. |
Like its analysis of the carly _H;)locene, the determination asserts that “[o]ther than
' .textiles . . ., the infroduction of gfound stone food processing technology, and thrown dart
hunting technology, there is no evidence that estabﬁshes the identity and cultural characteristics
of any distinct human group. . . . There is no evidence showing which language or Ianéﬁages
“were spoken in th¢ middle Holocene and no evidence suggesting details of sbcial or political. -

organization, territorial boundaries, kinship patterns, religious beliefs, or world view.” Id.
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Again, hoWevér, BLM dpes not explain why it believes such evidence is required By NAGPRA,
and gives no consideration to Whetﬁer the middle Holocene occupants of the ‘western Great Basin
as a whole constitute an identifiable group, especially in light of the distinctive textiles, food-
processing tools and Iiflﬁc,technologies found in the archaeological record.
- BLM does suggest these technologies “represent a break in the cultural continuity.
. between the early Holocene and later periods;” However, it again disregards the views of
schola‘_rs - including those on whom it purports to rely — who see- these technologies as the r_ésuIt
of adaptaﬁons to new environmental cdnditions, not as the result of a population replacement. In
addition to Elston, discﬁs_sed above, Horting sces the introduction of coiled basketry, which is
| associated with .small seed processing, as being ‘;reﬂective of broad environmentally-related
adaptive strategies to climatically changing ‘énd geographically restricted floral résources.” See
- AAR 1742, Grayson sees the rise in the abundance of grinding stones in the middle Holocene
(again, BLM ignores evidence that grinding sfones were present, albeit in smaller numbers, in
the early Holocene) not as thf; result of a wholesale fumover of the peoples oécupying the region,
.but of the change in the climate ar;d its effect on the resources available to them. Id. Grayson
also notes that “[o]nce gririﬁing stones become common in Great Basin arch%éologica‘l sites, they
' remain 50 throughout the rest of prehistory, emerging"as key plant processing tools during early.
historic times.” Id.
| The determination does dlSCU.SS Grayson s suggestmn that there was a hot and dry penod
of about 1 000 years between the time when nch early ‘Holocene resources supported by

widespread shallow-water systems were largely gone and When pmon pine reached the central
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and westoro Great Basin. AAR 1997. If so, BLM reasons, it is likely there were signiﬁcantr
human popuiatlon declines in the region, with areas abandoned between 7,500 and 6,500 years
- BP Id Elston and others cited by Grayson have noted that sites dated to this tlme period are rare -
in the archaeologlcal record. Id. at 1998.
| The detelmmatlon acknowledges that Grayson atiributes the reduced use of caves during
Vthls peried to the loss of marsh and wetland resources and to habltatlon movement from caves
near marshes o other locations, such as open sites adJacent to springs that remained well
o'atered. Id. .Howevor, BLM then concludes, with no further analysis, ‘that thes.o moveméots
“indicate[] significant cultural discontiuu;ity betweeﬁ the early Holocene and the late Holocene.”
Id. What Grayson.actually suggested was not that people or cultures had abandoned the Great
Basin, but that _they had abaﬁdoned the caves and “were utilizing other, o.nd presumably better
~ watered, locafions.” AAR 1743, -Fagan’s.work n southeastero Oregon supports this hypothesis,
7 and Grayson concluded that it reflects an .occu'pational pattern that has held throughout the
Holocene: where shallow water was abundant, population densities were high; where water was
scarce, population densities were low. /d. at 1743;1744.

BLM fails to discuss the findings of other scholars who do not see the reduced use of
caves at the beginning of the middle Holocene as evidence of cultural discontinuity. Connolly,
Fowler and Caonon found “a persistent tradition of basket-making among ﬁeoples resident along
tho northwestern margins of the Groat Basin [throughout the ‘Holoceue], who took advantage of
reso_uroe abundances in the Basin when available, and who may have retreated to better-watered

westerly valleys and uplands during periods of relative resource scarcity in the Basin.” AAR
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1741, They fdu;nd tﬁis evidence consistent with fhe model proposed by Aikens for the Great
Basin as a whole of “cychcal expansions and contrachons of . . . peoples across the tension
~ zone between [the} Great Basin and surroundmg environments.”” Id.; see also id. at 1753 1755.
And even the Museum’s scientists, Don Touhy and Amy Dansie, have seen a link between the
ee:rly Holocene lacustrine adaptations reflecting in the Spirit Cave remains and later lakeside
cultures in the western Great Basin, ﬁnding the former occupants “subsist[ed] on the same basic
food stuffs as their successors,” and had “many similarities to the Lovelock Culture 5 000 years
. later.” Id. at 1734-1735. Touhy and others thus have suggested “the early [Holocene] lacustrine
adaptations formed the nascent stage for the later lakeside Archaic cultures.” Id. at 1744. BLM
mentions none of this in its determination. |
Late Holocene, In its summary of the late 'HoIocene, BLM notes that marshes,
- meadows and shallow lakes again increase in valley bottoms, but settiernent forcuses on upland
‘areas. AAR 1998. Ground sioﬁe plant-precessing tools become abundant, anci large quarry sites
are mined to support bifaces, which are widely traded. Id. The archaeological record contains
extensive evidence of habitation .sites as well as of large pit houses with repeated periods of use.
1d. Houses contain hearths, storage plts and burials. Id. Lovelock chkerware textlles tule duck V‘
decoys coiled basketry, and twﬂI/twmed water bottles appear in the archaeological record. Id..
At the end of the late Holocene, thrown darts are replaced by the bow and arrow, and hunting
shifis to an emphasis on capturing rabbits and other small game. Id. Big game Hunting shifts
from group hunting drives for mountain sheep and antelope to individual deer hunting. Id.

AIeund 600 years BP brownware pottery appears and 1,000 years BP Lovelock wickerware
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_ disappears. Id. rHchuses become smaller and shallower and do not have internal features; caves -
continue tso be used for caches’qnd- are again used for burials. Id.

The determination acknowledges Grayson’s finding that, “between 5,000 and 4,000 years
B.P., the érchaeological record begins to look very much as if it could have been created by
people. living much the way .some Great. Basin native people Ii-ved. when. Europeans ﬁr_st
éncountered them,” but procéeds to reject it. Jd. at 1999. In so doing, the determination fails to
-~ discuss the bases for Grayson’s conclusion. Grayson noted, for example, that houses that date to
early in the fate Holocene are much fike those known from the region historically (including in
_Toidz‘kadi territory). AAR 1744-1745. | Similarly, the tensive use of a broad afray of
environments, which is reflected in late Holocene sites, is fully characteristic of native peoples in
' the Great Basin at the time of COntac;,t. Id.at 1745.
| Instead of confroﬁting Grayson on the merits, the determination quotes a passage from a
- 1982 Iarticle by Thomas, in which he says “most o-f ther major sites 111 the Great Basin lack
* significant Paiute-Shoshoni components.” AAR 1999; Exh. J at 166 (Thomas). ' The
detenninatidn takes this passage out of context, lon two levels. First, the passage ai)pears ina-
brief discus_s‘:ion of the NUInlC expaﬁsion hypoﬂlesis, i.e.,the hypotl;esis- that Paiute and Shoshone
people, as well as other Numic speakers, cxpa.ndgd into the Great Basin about 1,000 years ago.
Id.. at 165-66. Thomas’s po'int. was that Aarcha{.aologists acﬁxally know very little aBout Numic
archaeology because there are very few “[s]ingle-coinponent Paiute and Shoshoni sites.” Id. at

166. Thomas concluded, in a passage not mentioned by BLM, “archaeological support for a

putative Numic expansion remains almost pure speculation.” Id. (emphasis added).
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I\/toreover, the primary purpose 6f Th(_)m_aé’s paper was “to point out the consistency
between the ethnogtainhy and the archaeolo gy of the central _Great Basin.” Id. Thomas had long
_‘been interested in Whether Julian Stéward’s eﬁmographic description of the Western Shoshone
accurately described the Great Basin Culttlre At'ea in the period before European ooﬁtat:t. AAR
1707.7 According to Grayson, Thomas found that the systein Steward described “had operated in
the Reese River Valley for the past 4,500 years,” and letl other scholars to _conclude that “Numic
“speaking pedple have been in the central Great Basin througﬁout the late Holocene.” Id. In the
paper cited by BLM, Thomas reiterated his finding: “I know of no archaeological data from the
central Great Basin which cannot be comfortably subsumed under Steward’s ethnographic
model.” Exh. J at 163 (Thomas) BLM’s determmatlon does not mention this point, or consider
its significance with respect to cultural continuity tluring the late Holocene.
The only other sources BLM cites in rejecting Grayson s finding are Elston 3 1982 and
1986 articles. See AAR 1999, BLM cites these artlcles for the proposition that the
archaectlogical record évolve_s through the late Holocehe,’ and only in the last 1,000 yeé.'rs or so
does it strongly resemble ethnographic cultural descﬂpﬁdns. Id. However, the the_sis of Elston’s
1982 article -was that neither a population repla.centent rrtOdeI nor a climatic change modet

 satisfactorily explains changes in the archaeological record in the western Great Basin. Exh. K

- 7 Anthropologists group peoples in “culture areas” based on similarities in such things as
the nature of their subsistence pursuits, sociopolitical organization, matenal manufactures and
religion, and have long recognized the Great Basin Culture Area as “a spatial grouping of
- peoples far more similar to one another than they were to peoples in adjacent culture areas.”
AAR-1689, 1703-1709. As one ethnographer described it, the Great Basin is a “distinctive _
geographic and environmental region as well as a unique Native American cultural province.”
Id. at 1709 (emphasm added).
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at 186 (Elston (1982)). Instead, he suggested é model sl.iow‘ir‘lg changes in material culture to be -
affected by population density and climatic variation better represented the archaeological
record. VId. Although Elston discusses chaﬁgcs that occurred in the late Holoéene, id. at 197-98;
| he also discusses . unifying c_haracferistics throughout the “Archaic” . period - (roughly
_ corresponding to the middle and late Holocene), which resemble those identified by Jennings in
' fonnulﬁtiﬁg the Desert Culture concept, including the basic Arcﬁaic tool Kkit, settlement pattern |
- and subsistence strategy. Id. at 187-89. BLM does not rnentlon these unifying elements in its .
determination. Likewise, as d1scussed above, in his 1986 articie Elston sees the “major adaptwe
(.:hange ’ in the western Great Basin as having occurred between the’pre-Archam and Archaic
p-eriod-s, about 8,000 years BP, a change which was “mé‘st likely in response to gﬁvironmentai_
- 'Variation and changing resources.”‘ Thus, Elston’s articles are not inconsistentl with Grayson’é
.ﬁpding that there are broad similarities in the material culture record over the past 5,000 years or
. sé, nor do they suppoﬁ the hypothesis that tﬁe major changes théf occurré_d before theﬁ, or the
less subst_antial changes since théﬁ, were the rf:sult of a wholesale popu.lation replacement, See,
e.g, Exh. T at 186 (Elston (1986)) (discussing conflicting views of Numic expansion versus in
sifu Numic development, and stating they are “not easily resolved in archaeological térms”).
| As it did for thé earljr and middle Holocéne, the _detennhiation asserts “thefg is no
evidencé to show how many different groups lived in the region du.tjng the late Holocene and no
- way to determine which of these gfoﬁps, if any, died out, migrated aﬁray, or survived to have
descendants.” AAR 1999. BLM suggests ceramicé, béw hunting technology and coifed

basketry, which appear in the Great Basin near the end of the late Holocene, “may have been
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_brought inl by migrants from elsewhere.” Id It adds there “is no evidence showing which
language or languages were spoken iﬁ the late Holocene and no evidence suggesting details of
social or political -orgaﬁizafion, _terﬁtoﬁal boundaﬁes, kinshii; patterns, religious beliefs, or world
view.” Id. It then concludes — contrary to Grayson, Thomas and Elston — that there “is nothing
" in the culture history of the Late Holocene ‘to show.that cultural materials and practices similar to
' h_isttﬁc native .pedples appear in the arbhaeologicgl record until about 1,000 years B.P.” Id.
-(emphasis added). |

.l In these stateménts, BLM again relies on factors nqt controlling under NAGPRA, fails to
consider whether the occupants of the western Great Basin as a whole constitute an identifiable
group, disregards the conclusions of tﬁe scholars on whom it purports to rely, and completely
~ ignores other evideﬁcé in the record. The most s-ystematic effort to determine the relationship
between the I‘\?orthern i’aiute and the prehistoric late Holocene occupants of the westemn Greét
Basin was undettaken by Grosscup. AAR 1746, He recognized it is impossibie to provea direct
genetic relatidnship bcﬁveen these groups .iﬁ an absolute sense, but foﬁnd that the “thé degree of
probability [of such a relétionship] is ve?y high.” Id. (emphasis added).

Grosscup compared historic and pre-historic Northern Paiute sites with those of the
éarlier “Lovelock Culture” and found “a great similarify between the two lots.” Id. at 1746-

1747% The occurrence of duck decoys in both Lovelock assemblages and the ethnographic

® Among the material culture items found in both the Lovelock assemblages and among the

Northern Paiute ethnographically are the following: rabbit net; club; bow and arrow; bird net;
stuffed bird decoy; ice pick; gorge fishhook; angled fishhook; hook made of bone; stone sinker; -
- "digging stick; conical seed beater; basketry seed beater; stone seed knife; storage in pit; storage
in cave; cave dwelling; cave burial; compound fire drill; bark bundle slow match; large stone
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“records is pmicularly noteﬁ;orthy. As Grosscup obser\_féd, “the “northern Paiute stuffed skin .
décoys are almost identical to archaeological specimens from Lovelock, Ocala and Humbo)dt
) Caves,;’ and “[a]lthough widely reported, decoys of this type appear to .have no archaéological
history elsewhere.” Id. é.t 1747, Given the substantial overlap_in it-ems of material culture,
Grosscup found it “obvious that the economy of the Lovelock people was the same as that
'- iaursuéd by the Northern Pgiute.” Id

Grosécup recogni_zed that most of the traits archaeologisfs have considered “highly
distinctive of the Lovelock Culture,” such as Lovelock wickerware, do mnot oecur
ethmographically, but he moted that some of them do occur in the etlmographlc record, and that
some of the absent traits, 1ncludmg wicker basketry, seem to have been Iost shortly before
contact. d. Grosscup believed that when “it is kept in mind that the Lovelock Cuiture has been
extant in thls area for over two and a half thousand years, thc archaeolo gical occurrences whlch
are not known ethnographlcally are not surprising.” Id. at 1748. For example, the atlatl was '
supplanted by the bow and arrow over most of North America, but there must have been some
éultural continuity, - Id. Moreoyer, the traits that i;la\_re been identified as being Vdistinctively
Paiute do not manifest thefnselves at the saﬁe time, making fhe hypotﬁesis that they were

introduced by the migration of a new people into the area unlikely. Id. On the basis of this and

mortar; stone pestle; metate; mano; looped stick mush stlrrer unhafted flint knife; broken cobble

for cutting or chopping; bone scrapers; awI-humerus, awl-cannon bone; awl-ulna; stone drill;

bone drill; hammerstone; arrow with foreshaft; stone arrowpoint; painted arrow; feathered arrow;

sling; coiled basketry; two strand twining; twined tule bags; twined tule mats; fur blankets;

* feather blankets; Olivella beads; abalone beads; animal claw pendants; pine nut beads; bone

tubes; moccasins; woven sandal; tubular stone pipe; horn rattle; hoof rattle; and ong stop bone
whistle, AAR 1746-1747.
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: other”evidcncc, Grosscup concluded “there is e\'{idehce that Northern Paiute culture derives, at
least in part, from thc-.*: antecedent Lovelock Culture and has been in existence in west-central
Nevada for several thousand years.” Id. |

Thereri's no mention of Grosscup’s article in BLM’s determination.

.Sur.nm'ary and Evaluation. BLM concl'udes-that'while the changes in. material -
.-culture fqund in the archaeological record may be “in fesponse to significant l'enviror_lmental
chﬁnge,” there is “sufficient discontinuity such that it is unlikely that the tribes occupying the
Spirit Cave area in historic times are from the same culture as the péople who buried tﬁeir dead.
in Spirit Cave in the early Holocene.” AAR 1999. As discussed, this conclusion fails to take
-into account significant elements of continuity, is at odds with the opinions of scholars on whém
BLM purports to rely, and is inconsistent with the views of other scholars whose work BLM
ignores.

Archaeology — Textiles. BLM’s analysis of textiles relies heavily on the work of
Adovasio, Pedler,.and other scholars who “recognize basketry technology as a unique cultural
Iﬁarker.f’ E.g. AAR 2000. BLM foéuses first on Lovelock wickefWare, citiﬁg Adovasio and
Pedler (1994) for the proposition that the “appearance and disappearance‘ of this textile from the |
Western Great ﬁwin demonstrates a ra.l;e technological turnover w1thln a reéidnal basketry._
sequence characteristic 6f population repl_acément.” Id. BLM does not adciress the views of
_othér scholars, such as Grosscup, who disagree with this conclusion based on an analysis of the
- full archaeological record. Nor does BLM.addrgss the theoretical challenge to this pmposiﬁon

. offered by Grayson:
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[T}t is asserted that differences in textile technologies between two populations
necessarily imply differences in sthnicity, such that ancestral-descendant relationships are
excluded (see, for instance, Adovasio and Pedler 1994). It is this . ... assertion that is
extremely problematic, and it is problematic because it has never been shown that
ancestral-descendant relationships have not and cannot exist if two peoples possess
different textile technologies. Without such a2 demonstration, arguments about the lack of
historic continuity between human populations that are based on differences in textile
technology, or in any aspects of textile manufacture, have no lo gical validity.
Id. at 1059. And, BLM does not consider evidence that provides other explana'tions for the
-api)earance and disappearance for 'Lovelock. wickerware. See id, at 1747-1748 n.11 (noting
evidence that Lovelock wickerware was: developed locally from simple twining, and may have
disappeared because the baskets did not wear well and were not a popular trade item).
BLM then tumns to the work of Fowler and Dawson (1986), who, along with Adovasio,
suggest differences between ethnographic Northern Paiute basketry (which was. predominantly
~ twined and, allegedly, did not include coiled baskets) and archasological basketry support the
Numic expansion hypothesis. AAR 2001. Here, BLM ignores ‘the more recént work of
Connolly, Fowler and Canmnon, who found a “remarkable degree of continuity” in basketry forms
and structures throughout the Holocene in the northern Great Basin. 7d. at 1741, Likewise, it
ignores Fowler’s observation, in her 1992 ethnography of the Toidikadi, that, in their
- manufacture and use of basketry, these peoplé “are linked tightly with other Great Basin peoples
in rhe.lreéent as well as the distant past, for basketry has been a major hallmark of cultures in the.
* region for at least 10,000 years.” Id. at 1729, 1741 (emphasis added).
BLM next tumns to Adovasio’s development of “at least three distinct prehistorib basketry

manufacturing regions within the Great Basin,” and his chronological reconstruction of textile

types in the “Western Basin Basketry Region” during the Holocene. AAR 2002-2004. Although
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‘BLM cbncludes from this that chaﬁges in textile typés do not support cultural continuity, id. at |
2004-2005, it gives no consideration to the existenq.e ofa distin'ét western basketry region — with
a ;textile chronology that differs from those glseﬁhere in the Great Basin — as providing evidence
'Qf a shared groﬁp identi_ty among the residents of the western region. It is also noteworthy that
| the first stage in Adovasio’s reconstruction runs from 9,000 to 4,500 BC, i.e., from about 11,000
té 6,500 BP, id. at 2002-2003, and thus overlaps the major adaptive chaﬁges Elston (and BLM)
foundr near the end of thé early Holocene. BLM does not consider the significance of this
evidence of continuity in textiles during a period in which it finds other evidence of cultural
discontinuity. Such evidence suggeéts tha;t the changes BLM identified were most likely the
product of human adaptaﬁon and ingenuity, not population repilac-:ement

Slrmlarly, BLM’S determmatlon does not address the significance of the fact that,. frofn
the time of the Spirit Cave burial to the Toidikadi, the people of the western Great Basm have
* used twining techniques to manufactu;e textiles, id. at 2054, all of the twining techniques utilized
in the Spirit Cave textilés appear to continue at least to some extent intb the ethnographic period,
id. at 1741; and the key element of the textiles, two-ply S-spun Z-twist. cdrdage wefis, has
remained the same., Jd. As even the Mﬁseuin’s Touhy and Dansie (along with other scholars)
.have noted, twined mats such as those found with the. Spirit Cave remains “were used
-extensivély int the weé.tem Great Basin dating from rather recent times to as far back as 9460
B.P,” énd “twined twisted fur robés were common- throughout Great ‘Basin prehistory into the

historic era, usually rabbit fur.” Id.
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BLM cites works by Fowlgr n 1988 and 1989 and by Stewart in 1941 for the pfoposition
that North;am Pajute women did not make c;,oiled baskets until relatively re_cenﬂy. AAR 2005.
However, in hér 1992 T oidikadi ethnography, Foﬁler states: “Coiﬁné at Stillwater, as well as in
~ marny other Northern Paiute ﬁreas, was corfined £o serving bowls and boﬂers in the pre-contact
period.” Exh. A at 131 (Féwler). BLM does not address this evidence of prehistoric coiling in
Northern Paiute communities, and ins;tead relies on the alleged absence of coiling in finding the
textile evidence does not support affiliation. AAR 2005. | |

The known | or hikely uses of textiles by the individual buried inl ; Spirit Cave, as
| de:tennined by the Museum’s scientific analyé.es, for fishnets or baskets, containers, and robes,
all continue into ethnogTaPhip times. [d. at 1733-1735. However, like other elements of sha.u'ed
grc;up identity in the textile record, BLM makes no mention of this inr its determinatio_n.

Archaeology — Burial Practices. The Tribe submitted a report from Professor Roderick
.Sprague in support._of its repafriat_ion request. AAR'1102-1166. Professor Sprague had studied
Platean burial paﬁerns, especially the southern Plateau and its articulation with the northern
Great Basin, as well as burial patterns in other areas surrouhding the Great Basin, for 45 years.
Jd. at 1102. For this case, Professor Sprague undertook a comprehensive review of the available
archaeological, ethnohistqrical and eﬁmog;aphic evidence of burials in ther Great Basin .Culture-
Artea, S(;mething that had never previously been done. Id. at 1103. |

Professor Sprague’s review.“_dis_closed a Great Basin pattern, with exteﬁsive time depth,
of an emphasis on inhumation, especially in rocky areas, with the infrequez_lt but regular use of

cremation.” Id. at 1103. The archacological materials Sprague reviewed included descriptions
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of bﬁrials in Lovelock Cave, Elephant Mountain Cave, and the Stillwater Marshes, as well .as

Spirit Cave. Id. at 1103-1110, Although the “sample size” was limited, “the few burjals found

from the earliest to the historic périod all fall in a general pattemn of mixed inhumation,

cremation, and rock crevice disposal.” Id. at 1109. This pattern was “deﬁned-as much by whatr

is Iapicing as what is present,” that is, bﬁrial practices from other é:reés — such as tree or platform _
' .dispo.sals, the use of canoes, burial sh;ads, cists, caims or mul_tiple crématién hearths - a‘r.e not
 found in the Great Basin. Id. “The pattern, as is typical of all culture areas, is one of variation

within defined Iifnits.” Id.

Professor Spragﬁe then tume;d to Great Basin historical périod burials. AAR 1110-1117.

- . Although he cationed that the_se burials may be affected by the impact of Euro-American
culture, id. at 1116,:Spragllle found “strikiﬁg just how stable and uniform the basic burial pattern
is in the Great Basin,” with the variability limited to “minor fluctuations in thé frequency of such
&aits as cremation to inhumation.” Id. at 1117. Overall, Professor Sprague concluded:

The Great Basin demonsirates a surprising consistency in burial patterns that is umusual
~ in Native North America, especially when compared to the surrounding cultural areas. It
is thus concluded ‘that the long and consistent burial pattern of inhumation in soil and
rocky areas mixed with cremation not only does not support the conclusion of a
prehistoric migration or other cataclysmic culture change but is a positive indication of
cultural continuity from the earliest dated human remains to the historic period. The
archaeological, ethnohistorical, and ethnographic evidence, as revealed in the literature,
all ‘clearly lead to the conclusion that fthe Spirit Cave remains are] affiliated with the
modern Fallon Paiute-Shoshone Tribe. ‘
. !

Td.at1118.
BLM’s discussion of burial practice evidence from the archaeologicafi rebord is devoted

 toan attempt to refute Professor Sprague’s report, contending the pattern Sprague described does
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not hold for the Spirit Cave, Lovelock. Cave, Elephant Mour'ltairi. Cave, the Stillwater Marsrles or
the Carson-Humboldt Sinks aroei. AAR 2005-2011. Although the two Spirit Cave burials
involved inhumation in a rocky area, BLM asserts the Spirit Cave cremation “probably
represents- a differerrt brlriai trad.ition” and is unlikely to be from the same group as the earlier
" burials, because it took place 300 years later. Jd. at 2006. As a threshold matter, the presence of
irikrurrlation and crenration erfents in Spirit Cave is, of course, entirely consistent with the pattern
documented by Sprague. .Moreover, BLM’s assertion that different “groups”_ performed the
_ Burials .and cremation ignores the textile evidence. In its discussion of textiles BLM asserted
basketry technology is “a distinct cultural marker” and, unhke pr()]ectlle point styles ‘entire
constella‘uons of basketry elements do not diffuse or spread T I at 2000 Since the unique
warp—face—plam—weave textiles assocrared with the Spirit Cave burials were also associated with
‘the Spirit Cave cremation, the textiles strongly suggest, by BLM’s criteria, that the burials and
cremaﬁon were performed by the same culture. See AAR 1994 (describing. warp-face-plain
weave textile used to construct mats in which the. Spirit Cave remains. were wrapped) and Exh. L
at 19 & Table 2 (Fowler et al. (2000)) (noting one of the bags oon’raining.cremated remains “was
. contained within the smallest plain-weave bag”). In asserting two drfferent groups performed the
burlals and cremation, BLM fails to address the textile evidence.

BLM’S treatment of the Lovelock Cave burials ,iS also troubling, revealing both its
_ | distortion of the sources on which it relies and it omission of all viewr; that conflict with its own.
BLM cites a report by Ferg’uson for the Smithsonian Institution’s National Museum of the

American Indian, which was considering whether to repatriate human remains from Lovelock
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Cave. Exh. M (Ferguson). As BLM notes, Ferguson’s 'feport describes three Lovelock Cave
burials. AAR 2006-2007; Exh. M at 12-14. BLM claims:

"In his analysis of the evidence associated with these Lovelock burials related to their
affiliation under NAGPRA, Ferguson concluded that ‘the preponderance of the evidence
does not enable a scholarly conclusion to be made about the cultural affiliation of the
human remains and associated grave goods {from Lovelock Cave] in the museum’s
collection” (Ferguson 1996:30). ,

AAR 2007. - BLM adds that Ferguson “could riot. connect the Lovelock Cave burials to the
. ethnographic people from the area.” Id.

There are two probiems with this analysis. First, Ferguson made no attempt to 'co-nnect
the Lovelock Cave burials to those of ethnographic people from the arca. Writing three years
before Sprague, his report contains no analysis of Great Basin burials in the archaeological and a
ethnographic record, and simply does not comment on the Great Basin burial pattern described
by Sprague. - While the details of the three contempdraneous Lovelock Cave burials are different.
from each other as well as those of other Great Basin burials, they all fit the general pattern
Sprague described of inhumation and some use of cremation. AAR 1862-1863. Indeed, a

scholar on whom BLM relies, Korbori, found the Lovelock Cave burials exhibited the same
pattern as those in Spirit Cave:

 The [Lovelock Cave] internments were often flexed fo semi-flexed and covered with |

basketry (or placed in basketry) and/or were wrapped in tule mat bundles. Additional

human burials recovered from the Carson Sink area (Spirit and Fish Caves) exhibited the .

same burial custom (cf. Wheeler and Wheeler 1969).

Exh. N at 189 (Korbori) (emphasis added).’ BL_M makes no mention of this.

- ? Korbori noted the presence of cremations in Spirit Cave, and stated it was not yet kmown
‘whether “these distinctive burial traditions co-existed within the same culture or suggest two
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Second, in-quoting Ferguson’s conclusion, BLM quotes' only the first sehtence_ in a
_paragraph in which Ferguson goes on to explain that, while “{sjome anthropolo_gicai data suggest
| the Loyelock Culture is tofally unrelated to any cen_t_emporary Iﬁdian tribes[, ojther
enthropological data suggest there is a cultﬁral continuum between the Lovelock Culture and the
| Northern Paiu'te.” Exh. M at 30 (Ferguson) Likewise, BLM fails to mentioﬁ Ferguson’s
-statement (in the same paragraph) that ‘traditional history presented by the Northern Paiute
could well be the deciding factor i in reachmg a conclusion about cultural affiliation,” and his
statement (in the following paragraph) that, “[e]ven.though cultural affiliation can not be
unambiguously cietennined, the preponderance of the evidence indicates that the Northern Paiute
Indians have a stronger eultl;ral reletionship to the hmnan remains and associated grave goods
from Lovelock Cave than any other Native Americen group.” Id. at 31. Nor does BLM disclose
tha_t, after consultation with the Northern Paiute, the Nationel Museﬁm of the American Indians
 repatriated the human remains from Lovelock Cave fo the Lovelock Paiute Colony. AAR 1862.
BLM asserts the Elephant Cave burials also represent a different burial tradition, even
though they too involve inhumation and limited use of eremation. AAR 2008-2009. _ BLM
© points to the presence of “tightly flexed bundie burials,” and the presence of extensive grave
- goods with young iildividuals, supposedly. indicating a degree ef social stratiﬁcetion not
characteristic of the Northern Paiute. Id. at 2008, However-, BLM provides no evidence to
suggost flexed positions are indicative of cultural differences; as Sprague observed in a rebuttal

- report, “{w]orld-wide there are thousand[s] of sites with burials -interred at essentially the same

different cultures.” Jd. As discussed above, the textiles provide compelling evidence they co- -
ex1sted within the same culture. - :
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_ time fhat range from ﬂoxed to semi-flexed to extended.” AAR 1863. And, BLM failed to
respond to Sprague’s showing that extensive grave goodé have been found with child burials in
very egahtanan groups, and that it was therefore i 1mproper to assume that the presence of such
grave goods was evidence of a stratified somal system. See AAR 1107, 1863
BLM also dlscusses bunals unearthed by ﬂoodmg in Carson Sink and Sullwatcr Marsh in -
1985, and Korbori’s 1981 summary of burials in the Carson~Humboldt Sinks areas throughout |
. 'the archaeological record AAR 2009-2010. Although the former involve earth inhumation,
- BLM suggests they do not fit Sprague’s pattern because they were not found in rocky areas and
none were cremated. 7d. at 2009. BLM reaches the same conclusion with reépect to the burials
analyzed by Koroori, even though they invelved both inﬁumotioo in roci{y. areas and a cremation,
" Id. at 2010. Again, it appoaro BLM is relying primarily on differences io detail, such as whether
rand how the boay was flexed, but.presents no evidence to suggest such details are of cultural
significance. And, as noted, BLM simply disregards Korbori’s conciusioh that the Lovelock and:
Spirit Cave burialo exhibit the same burial pattern.
BLM’s discussion of ethnographic burial practices appears later in its determination. .
- AAR 2028-2030. BLM does not address the Basin-wide evidence discussed by Sprague, id. at
1110-1115, but focuses spcciﬁcally on the Northern Paiute and the Toidikadi. BLM begins with |
an excerpt from Fowler and Liljeblad, who described Northern Paiuto burial practices generally
| as follows:: |
.The body of the deceased was removed from the house, wrapped in skios' with the legs
flexed in front or behind, and taken to the hills. It might be placed in a rock crevice or

cave, or it might be buried on a hillside. The person’s personal goods were interred as
well. Seeds and beads were often sprinkled over the grave. At Walker River and Mono
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Lake, the possessions of the deceased might be burned at the graveside. Burning of the
deceased was reserved for individuals suspected of witchcraft. : '

Id. at 2028. BLM acknowledges this description “could be interpreted as having several

similarities with the burials from Spirit Cave.” Id. at 2029. BLM does not address the fact that it

is also fully consistent with the pattern Sprague docurnents throughout the archae'ological record.

BLM tﬁgn turns to “a more detailed later account of specific practices among the Norther

- [sic] Paiute from Stillwater Marsh,” AAR 2028, which it quotes from Fowler’s ethnographic
account of the Toidikadi: |

Members of the fémily gathered in or near the home of the deceased. A male relative

wrapped the remains in his/her robe, or in crossed layers of pond moss and/or algae

- collected from a dry pond, and prepared to remove them from the house. With one or .

two additional persons to help carry the remains, this person selected a burial area,

preferably in the sand hills west and north of Stillwater or in a rocky area in the foothills

to the east. A hole was dug in the sand, or the rocks were rémoved in such a way as to

receive the deceased. Digging sticks and other pieces of wood were used in excavating.

The remains were interred in either an extended or flexed position. The petsonal

property of the deceased, such as his bow and arrows, or her gathering baskets, was

. interred as well. Sagebrush was piled over the grave and a fire started and allowed to

_ bumn completely. This was felt to disguise the grave from predators. The remains

themselves were not cremated in this fire, that practice being atiributed on occasion by

‘Wuzzie George and Alice Steve to people at Walker River, and also to the Sai’i, enemies

of the Cattail-eaters. People purposéfully forgot the exact location of these graves, and
never visited them on purpose. :

Id. at 2029, \BLM asserts, with no explélnation or analysis, that this description “bears almost no
resemblance to the Spirit Cave Burials” .and is “élso different ﬁom .the burials reported from
Elephant Mountain Cave and Lovelock Cave, but may be similar to those reported for the ‘
‘Stillw_fater Marsh area.” BLM does not address the fact thai: this description is consistent with the
éattern Spl;ague documents, involving elemenis of inhumation, with an emphasis on rocky areas,

and some use of cremation (albeit by nearby Northern Paiute groups). Nor does BLM address the
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- other similarities to the Spirit Cave btin'als, such as wrﬁppiﬁg the remains in his or her robe, the
use of sagebrush, and the speciﬁc use of rocky areas in the féothills east of the marshes (i.e. an
) .area that includes the location of Spirit Cave). - |

BLM’% attémpt to distingﬁish Fowler’s descriptioh of Toidikadi burial practices, which
BLM asserts are unlike the Spirit Ca\a;e burials, from Fowler and Lil ebla&’s description of
.generaI Nﬁrthem Paiute burial prac'tices, which BLM coﬁcedes are simular to the Spirit Cave
burialé, is noteworthy. In so doing, BLM is suggesting the Toidikadi are culfurally distinct, by
BLMs analysis, from the Northern Paiute. Since the Toidikadi are Northern Paijute, part of the
Northern Paiute people reco gnizeci by the ICC as an identifiable Indian group, it seems apparent‘
.'that BLM is focused on details while ignoring larger factors that'unify the Toidikadi, the
- Northern Paiute, and the prehistoric occupants in the western Great Basin.

Numic. Expansion Archaeology. In the final subsection of the‘ determination -
addressing archaeologlcal evidence, BLM prov;des a summary of some of the arguments that
have been advanced for and agamst the Numic expansxon hypothesis. AAR 2011-2013. BLM
does not attempt to reconcile these competmg arguments, and in-p_articular does not respond. to
any of the arguments against the Numic exbansion hypothesis. HO\'Vevera BLM notes thﬁt at é

1994 conference on the Numic expansxon model], Madsen and Rhodes divided researchers mto
three categorles Id at2012. According to BLM, these categones consist of the followmg
‘One is the traditionalists, who agree with Steward and Lamb and see archacological and
linguistic evidence of an expansion of Numic speaking peoples around 1000 years BP. ..
. The second position is labeled Basinist, in that, these researchers see evidence that
proto-Numlc speaking, or Numic, speaking peoples occupied all or part of the Great

" Basin as long as 5,000 years B.P. and since then have altemately occupied and
abandoned parts of the region in response to environmental changes. . . . The third group -
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at the conference, labeled as the Peripheralists . . . argue that the expansion occurred
about 1000 years B.P. and extended beyond. the boundanes of the physiographic or
cultural Great Basin. -

Id. at 2012-2013. BLM then asseris that Madsen and Rhodes argued “there is a consensus, but
not unanimity,” among Great Basin scholars that “Numic expansion probably occurred during
t_he.past several thousand years.” Id. at 2013. On this basis BLM concludes the available
_ archaeoiogical evidence “tends to support the model and indicates that there [sic] is likely that
non-Numic speaking people or peoples (possibly Hokan or Peneutian speakers) lived in the
 Spirit Cave ér_ea before the ancestors of the Northern Paiute arrivet:i,= some time in the past
* several thousand yeats.” Id.

There are several problems with this a,hzilysis. First, as.noted, BLM never confronts fhe
arguments regarding the Numic expansion hypothesis on the merits. Second, it implies that,
under what Madsen and Rhodes label as the “Basinist” perspective, Numic (or proto-Numic)
speaking people first arrived ini the Great Basin sometime after the Spirit Cave burials. In fz_tct,r
scholars that hold this view see a Numic (or proto-Nunﬁc) presence in the Great Basin 11,000
. years ago.: One of the “Basinist” scholars discussed by Madsen and Rhodes,.Melvin Aikens,
explains:

There is no doubt at all that people were established throughoﬁt the far west by at least

11,000 years ago, when we see the beginnings of a desert culture tradition like that
carried by Uto-Aztecan peoples down to the present day.' Tn the case at hand, granting
the superphylum relationships just mentioned could reasonably carry the thread of
linguistic continuity argued in this paper back info the earliest phase of desert culture
occupation in western North America. ~ As Goss (1977) pointed out, this is the most

parsimonious hypothesis by which to link archaeological and linguistic prehistory in the
desert west, and no factual evidence suggests a better idea. :
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'T have previously argued . . . that speakers representing the Numic branch of Uto-
Aztecan, people who are classical exemplars of the Desert Culture tradition, probably
.occupied the Great Basin since the time Numic first emerged from the preceding Uto-
Aztecan continuum. In the Great Basin center of the Numic homeland, archaeological

‘evidence shows a major upswing in human presence starting abouf 3500 years. sgo.

. Around the better-watered peripheries of the Basin, archaeological evidence carries back
human occupation more than 1 1,000 years. Adopting the perspective of Goss (1977), it

is likely that these people were ancestral Uto-Aztecans. : ' '

AAR 1754 {(emphasis added).

| Third, BLM misstates the “consensus” view on which it purports to rely. As Madsen and
- Rhodes explain, the “consensus” view is based on geography: “it seems that most of the
participants in this volume can agree that there was an expansion of Numic populations
throughout most of the Numig territory in the last thousand years or so.” Exh. O at 214 (Madsen
and Rhodes) (emphasis in original). As illustrated by Madsen and Rhodes, the geographic area

 of consensus lies largely outside of Nevada, and does not include the Spirit Cave region:

"~

Fiomee ag.y  View of tie Munde expatadtics aseas of
o i .

{large chodz) and
k {pnwd] eiecl) focge -lm ’
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Id. at 217. Moreover, in discussing the lack of consensus ovef the Numic expansion hypothesis
in the “small circle,” Madsen and Rhodes note this “is an arca where hunter-gatherers have
operated in reasonably similar ways (and here is Where the argument is) over thousands of
years. . . . When the sequential archaeological record is composed of technologically similar
- hunter-gatherers, whether wnthin or outside the Basin . . ., we may not presently be able to
: distingnish between population replacement and in situ‘ development!” Id. at 214-15 (emphasis |
added). This statement provides evidence of sha;red group identity — hunter—gatherers operating
in similar ways over. thousands of years — in the Western Great Basin, and does not support
BLM’s population replacement conclusion. |
Biology. BLM’s discussion of the biologioal evidenoe begins with a series of caveats,
which lead it to conclude that blologmal evidence cannot be expected to provide unequwocal
conclusions of shared group identity. AAR 2013—2014 Nevertheless, BLM believes “general =
overall trends may be derived” from biological studies. /4. at 2014.
| BLM then describes the pre-contact human skeletal remains available for study from the
Great Basin. AAR 2014-2015. 'A}though there were few studies of snch remains until recently,
extensive flooding in the early to mid-1980s exposed “archzi,e.ological materials,” more than
doubhng the number of such remains. Id BLM notes that dlfferent “micro clines” across the
Groat Basin have led to different subsistence patterns “though not necessanly diverse biological
rmake up.” For example, an early study found “a basic homogeneity’.’ in the Great Basin

population, with minor regional differences, while a more recent study noted three Great Basin
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samples, from Stlllwaterr Malheu.r and Great Salt Lake ‘are very similar in morphology, asthey = -
are in inferred behavioral patterns.” Id. at 2014-2015.
- Notably, BLM never explores the SIgmﬁcance, in term of shared group idoﬁtity, of the
* “basic homogeneity” in pre-contact Groat Basin popolations_. One of the rocent studies BLM
citcs, Brooks and Brooks (1990) does so. The authors analyzed 250 human remams from
Stillwater Marsh- dating to about 3, OOO years BP, and concluded: “Their sumlanty and |
».comparablhty W1th other Great Basin skeletal romams especially from the northern and central
areas of Nevada, indicate that a relatively homogenous, robust people occupied this region of the
- Nevada Great Basin from pethaps 3,000 BP to the time of Euroamerican contact, wifh no
eyi'dence of replacement by other peoples or migration.” AAR 1758-1759 (emphasis added). |
BLM never discusses this conclusion, either in its analysis of the bioiogioal evidence, in the
context of its claims that the Lovelock culture represented a distinct population that wasrreplaced
by the Northern Pajute about 1000 years ago, or in its other cons1derat10ns of the Numic
expansion hypothems |
Aftor noting that various stu(hes have been conducted on the Spirit Cave remains, BLM
then turns to a dxscussmn of “blologwal affiliation,” exa:mmmg five types of evidence: cranial
analyses; dental morphology; DNA; serum albumm; and hair. AAR 2015-2024. We address
each in tum and then discuss biological evidence not dlscussed at all n BLM s determination.
Biology — Cramal Analyses. Among the scientists who studied the Spmt Cave
' remams some measured the cranium and compared the results to-those for other Paleo-Indians

as well as those for modern groups. See AAR 1736. One of the teports the Tribes submitted to
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BLM, by Professors Alan Goodrﬁan and Debra Martiﬁ, reviev.ved these cfaniometrig analyses.
Id. at 0981»10351_5, 1736-1737. Goodman and Martin are professors of biological anthropology
and co-direcfors of the U.S. Southwest and Mexico Program at Hampshire College in Anihersf,
Massachusetts. Id. at 0981, 1029-1035E. | |
Professors Goodman and Martin found the craniometric analyses to be irrelevant to the
| question of cultural affiliation. AAR 0987-0990; see also id. at 1896-1899. They first noted that
the craniometric study by J antz and Owsley found the cranial morphometrics of the Spirit Cave
remains fell outside the range of variation of al/ modemn populations. Given this ﬁﬂding, the
.study cannot shed_ light on the biological (let alone cultural) affiliation of the remains. Id. at
' .0987-0988, 1986. This finding is not surprising, and provides no support for a finding of cuitural
discontinuity, 5ecause, among other reasons: (1) créniometxic measurements are highly variable
and affected by conditions during life such as diet, developmental musculo-skeletal forces, and
'cﬁlfqral practices such as cradle-bda}ding; (2) all known populations that span thousands of
years in one region, with unbroken cultural continuity, have changed m morphelogy; and (3)
bas.ed on litcfanlfe showing changes in dental and cranial morphology with the.shift from
nomadic hunting and gathcﬁng to sedentary agﬁculturé, one would expect that_ a 9,000-year-old
individual would rot look like or be measurably similar to indigenous people during the last
thousand years. Id. at 0988-0989, 1896-1898. As. Goodman apd Maﬁin -pointed oﬁt, “[t]here are
many physical anthropologi_sts that advocate an opposite position from Jaritz and Owsley, that is,

that craniometric dimensions are not good measures of population affiliation.” _Id.r at 0989, 1898.
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