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I MOTION.

The Fallon Paiﬁte—Shoshone Tribe (“Tribe”) moves for summary judgment that the
Bureau of Land Management’s (“BLM’s”) determination that Native American human remains ‘
and associated funerary objects are culﬁrally .unafﬁliated with' the Tribe under the Native
" American Grav_es Protection and Repatriation Act (“NAGPRA”), and its denial of the Tribe'’s -
' réquest to repatriate those items, was arbitrary, capricious, otherwise not in ac_:cofdance with law,
and without observance of procedure requiréd by law, W1th1n the rﬁeaﬁing of the Administrative
Procedures Act (“APA™).! As we show below, 'BLM violated NAGPRA_and the federal trust
responsibility to Indian tribes, and acted arbitrarily and capn'ciqusly, in .-multiplé ways. In
p_articular,' BLM: (1) was hostile to NAGPRA from the outset; (2) prejudged the status of the
iaur’nan remains_aﬁd- ﬁiﬁerary objécts at issue; (3) misled the Tribe as to BLM’s position; (4)
deprived .the Tribe of its procedural rights under NAGPRA; (5) arbitrarily refused to transfer the
remains fo a Fish and Wildlife Service vault; 6) issued' a determination that failed to define key
provisions in. NAGPRA, failed to address significant evidence and argument supporting " the
Tribe’s position, and distorted the evidence it did address; (7) failed to participate in the statutory
‘review and c.iispute-resolutionrprocess; (8) disregarded the_ findings of the expert agenc&, the
NAGPRA Review Committee, that BLM faﬂe_d to fairly and objéctively consider the available

evidence and that the remains are culturally affiliated with, and should be repatriated to, the

* 'In Bonnichsen v. United States, 367 F.3d 864 (9th Cir. 2004), the court held human remains that
were estimated to be between 8,340 and 9,200 years old were not Native Ametican within the
meaning of NAGPRA. In this case, BLM concedes the remains at issue are Native American,
~ see Tribe’s Complaint § 48 and BLM’s Answer Y 48, and, as discussed below, there is
~overwhelming evidence to support that proposition in the record.
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Tribe; a1‘1d (9) provided no explanation whatsoever for its final decision réjecting the Review
Committee’s recommendation and éll other options to address the Tribe’s cAoncems.‘ Under these
circumstances, the Court, pursuant to NAGP'RA, 25US5.C. § 3013, and thfa APA, 5 US.C. §§
706(2)(A) & (D), should hold unlawful and set aside BLM’s determination rthat the remains and

funerary objects are not culturally affilidted with the Tribe and its decision not to repatriate them

to the Tribe.
II. NAGPRA.
A, Statufory Framework.

NAGPRA requires each federal agency that has control over Nativc_Américan human
: reméins and associated funerary objects to compile an inventory of such items and, to the ektent
possible based on information possessed by the agency, .to identify their ‘;geographiéal and
- cultural affiliation.” 25 U.S.C. § 3003(a). Such inventories and identifications must be
“cbmpleted'in consultation with tribal government . . . officials-and traditional religious. leaders”
and “made available both during the time they arc being conducted and afterward to a review
commitiee established under section 3006.’_’ Id. § 3003(b)(1)(A) &_(C). The agency must sﬁpply |
additional available information regarding the items upon réquest 'of a tribe,. but NAGPRA
expressly does not authorize “the initiation of new scientific studies of such remains and
* associated funerary objecfs br other means of écquh‘-ing. OF preserving 'additioilal scientific
information from such reémains and objects;” Id. § 3003(b)(2).
| An aéency .must notify affected tﬁbes of any human remains or associated funerary .

‘objects for which cultural affiliation is determined in the inventory process and, upon request of
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an affiliated tribe, subject to §§ 3005(b) & (e), “expeditiously return such remnains and associated
funerary objects.” Id. §§ 3003(d)(1), 3005(a)(1). If the cultural_afﬁliation’ of Native American
‘human remains and associated funerary 6bjects with a paiticular tribe is not established pursiiant
to § 3003, upon request and subject. rto §§ 3b05(b) & | (e), such items must be returned
expeditiously “where tile requesting India.ri tribe . .. . can show cultural affiliation by a
- preponderance of tlie. evidence based upon geographical, kinship, biolo'g_ical, archaeolsgical,
anthro;iological,' liriguistic,r folkloric, oral traditioﬁal,' histoi’ical, or other relevant infonnstion or
expert opinion.” Id. § 3005(2)(4). |
Congress dirested the. Secretary of the Interior to establish a seven-member Review
Committee “fo monitor and review the implementation of the inventory and identification
* process and repatriation activities ‘required under sectiolns 3003_, 3004 and 3005.” Id. § 3006(a).
The Secrstary must appoint three Coinmittee'members from nominations submitted by Iildian
tribes, Native Hawaiian organizations and traditional Native American religious leaders; three
members from nbminatioiis .submitt'ed by.‘ national museum organizations and” scientific
srganizations; and a final member from a Iis‘i developed by and consented to by the other six
members- Id, § 3006(b). The Committee’s specific responsibilities include:
(2) monitoring the inventory and identification process sonducted snder sections
3003 and 3004 of this title to ensure a fair, objective consideration and assessment of all
available relevant information and evidence;
(3) upon request of any affected party, revieiwing and inaking ﬁndings rslated to—
(Aj the identity or cultural affiliation of cultural itenis; or

(B) the return of such items; {and]
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(4) facilitating the resolution of any disputes among Indian tribes . end Federal
"agencies . . . relating to the return of such items including convening the parties to the
~ dispute if deemed desirable. _

Id. §,3006{c).

Tile Committe.e is also charged with “comﬁiling an inventory of culturally unidentifiable
“human remains that are in the possession or control of each Federei agency and museum and
. fecommehding speciﬁc_actions for developieg' a process for disposition of such remains.” Id. § -
- 3006(c)(5). Although the Committee made such a recommendation in 2000, 65 Fed. Reg.
| 36462, the Secretary hes not yet promulgated regulations to implement it. NAGPRA’s existing
regulations preifide that an agency must retain possession of culturally unidentiﬁable remains
pending the promulgation of such regulauons unless “recommended to do otherw;se by the
‘ Secretary 43 CFR. § 10.9(e)(6). Such a recommendatlon_ may be requested “pridr to final
promul_gatlon” of regulations governing disposition of culturally unidentiﬁed remains, Jd.

United States District Courts have jurisdiction “over any action brought by any person
X aIiegmg a violation of” NAGPRA and “authonty fo issue orders as may be necessary to enforce
the provisions of” the Act. 25 U.S.C. § 3013. Any records or findings made by the Review _
Com:mttee relating to the cultural affiliation or return of cultural items may be admissible i in
such an action. /d § 3006(d). |

In NAGPRA, Congress defined “Native Amer’iean” to mean “of, or relatiﬁg to, a tribe,
people, or culture that is indigenous to the United States.” Id. § 3001(95. The term “culturall

items” includes both human remeins and associated funerary objects. - Id. § 3001(3). And the

term “cultural affiliation” means “there is a relationship of shared group identity which can be -
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reasonably traced h1stonca11y or prehistorically between a present day Indian trlbe . and an
identifiable earher group.” Id § 3001(2). NAGPRA contains no “cut-off’ date on the age of
_human remains. subJect to its provisions and, as these deﬁmtlons establlsh prehtstonc remains
are Wlthm the scope of the Act. o

B.  The Meaning of “Shared Group Idenﬁty” and “Identifiable Eaflier Group.”

Neither NAGPRA nor its implementing regulations define the term “shared group
idéntit)f’ or “identifiable earlier group.” A standzifd dictidnary definition of the term “group” is
simply “a number of individuals assembled togetl_ier or having Sofne unifying relationsth.’f
Webster’s New Collégiate Dictic;nary at 508 (G. & C. Merfiam Co. 1977) (emphasis at.idedl).
Notably, these NAGPRA phrases are similar to the phrase “identifiable group of American
Indians,” which was ﬁsed in the 1946 Indian Claims Commission Act (“IC'CA”) 60 Stat. 1049.
' _In Nortkern Paiute Natzon et al. v. United States, 7 Ind. Cl. Com. 322, 337 (1959), aff'd, 393
F2d 786, 791-92, 183 Ct. Cl 321 (1968), the Indian Claims Commission held, “regardless of
" their status asa so-called ‘tribe,” ‘bands’ or ‘nation,’” the Northern Paiute “are a clearly defined
group of American Indians within the meaning of the term ‘identifiable group’™ as used in the
- ICCA. Thel.Comnﬁss.ion relied on the fact that 'th_é Northern Pajute, as described by early
explorers, government officials, and anthropolo gists possessed certaé_n distinguishil_lg shnilaﬂﬁeé,
_ including the saﬁ1e language, a common economic life, and a.similar. Indian cﬁlture.” Id. at 336.
| In affirming this hdlding, the Court of Claims relied on its éarlier holdingrin Thompson v.
- United States, 122 Ct. Cl. 348, 1952 WL 5988 (1952). In that case, the court held the Indians of

California — that is, the Indians, and their descendants, who inhabited California since time
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immemorial — were an “identifiable group” within the meaning of the Act, even though they
' riescended from many different tribes and bands, and spoke rnany different languages. Id.

These holdings .suggest the analogous NAG?RA,phrases “shared group identity” and
“identifiable earlier group™ need not refer to a particular tribe. or band of indiarls. Congress did
not require a showing of shared “tribal” or “band” identity with an earlier identifiable “tribe” o
“band” of Indians. Cf Thompson (rejecting argument that Congress in ICCA infended to keep |

.-the- category of claimants ‘closed to all except recogmzed tribes and bands, when it used words

the ordinary mectning of which mang"estly enlarged the groups entitled to assert clazms )
(emphasis e_dded-)'.’ ‘Ratne‘r, the NAGPRA phrases— can be read to encompass broeder groups that
have been identified by contemporary observers, government officials, anthropologists and
archacologists, or Indian people themselves, and to require only that a present-day tribe
.demonstrate a reasonable connection with such a group. |

NAGPRA’s ‘language;' legislative history, implementing regulations, and applicable rules
of construction support this reading. For example, § 3003(d)(2)(C) .does not require and funerary
obj ects be “clearly 1dent1ﬂable as belng culturally affiliated” as long as they are “determined by a

: reasonable belief to be . . . culturally affiliated.” The House and Senate Committee reports on
NAGPRA explained the requirement of cultural affiliation was “intended to ensure that the _
claimant has a'reasonable connection with the me.terials.” .H.R, R_pt. 877 at 14, 101st Cong.; 2d
.Sess. (1990}, reprinted in 1990 U.S.C.C.AN. 4367; S. Rpt. 473 at 9, 101st Cong., 2d Sess.
(1990) (emphasrs added). According to the House Report, Congress did not intend gaps in the

record to prevent a finding of cultural affiliation:
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[IJt may be extremeiy difﬁcuﬁ, in inany instances, for claimants to trace an item from .
modern Indian tribes to prehistoric remains without some reasonable gaps in the historic -
or prehistoric record. In such instances, a finding of cultural affiliation should be based
upon an overall evaluation of the totality of the circumstances and evidence pertaining to
the connection between the claimant and the material being claimed and should not be
precluded solely because of some gaps in the record. ‘ '

HR. Rpt. 877 at 14. The Senate Report made the same point, adding that claimants need hot

establish cultural affiliation with “scientiﬁc. certainty.” S. Rpt. 473 at 8-9. .

' NAGPRA’s implemenﬁng fegulations likewise provide “lal findiﬁg of .culmral affiliation
should be based upon an overall evaluation of the tota.dity' of 'circ_umsfances and evidence
peftaining to the.c(:mnection between the claimant and the material being claimed and should not
be precluded solely because of ;so'me gaps in the record.” 43 CF.R. § 10_.1.4(d). The regulations
set forth three specific requirements to make a finding of cultural affiliation: (1) the “[efxistence
of an identifiable present;day Indian tribe” with standing under the Act and the regulations; (2)
“[.e]\_iidence of the existence of an idéntiﬁable earlier'group”; and (3) “[.e]vidence of the existence
of a shared 4E.v;lroup identity that can‘be reasonably traced between the .present-daj./ Imﬁan tribe . . .
and the earlier group.” With reslﬁéct to the second requirement, the regulations state “[s]upport
for thié requirement may include, but is notlﬁecess-arily limited to evidence sufficient to: (i) .
[e]établli.sh the idenﬁty and cultural characteristics of 'thé earlier group, (ii) [d]ocument distinct_
patterns of material culture manufacture and distribution .methods for the earlier group, or (iii)
[e]stablish the existeﬁce lof the. earlier group as a biolqgically distinct population.” 43 CF.R. §
7 10.14(c) (emphasis added).

NAGPRA “reflects the unique relationship between the Federal Go_venunen‘t‘and Indian

tribes.” 25 U.S.C. .§ 3010. It is a “deeply rooted” principle of Federal Indian ldw that such
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: [33

stétutés are to be construed liberally in favor of the Indians, with émbiguous provisions
interpreted to their benefit.”” County of Yakima v. Yakima Indian Nation, 502 US 251, 269
- (1992), quoting Montana v. Blaclg’eeé Tribe, 471 U.S. 759, 766 (1985). This principle has been
- applied expressly to NAGPRA, Yankton Siowx Tribe v. United States Arpéy Corps ofEnginee}‘s,
83 F. Supp. 2d 1047, 1056 (D.S.D. 2000), and provides--vﬁlrther support for reading the terms
'“s"harcd group identity” and “identiﬁéble eaﬂiér group” broadly,_without limiting them to
balticular tribes or bands. |
III. THE FEDERAL TRUST RESPONSIBILITY. |
It is well established that there is “a general trust relationship between the Ur_lited States
and the Indian people.” United States v. Mitchell, 463 U.S. 206, 225 (1983). All f;sderal
‘agencies are subject to the trust responsibility that flows from this relationship. See, e.g., Nance
_. v. Environmental Protection Agency, 645 F.2d 701, 711 (9% Ci-r_.) cert. denied, 454 U.S. 1081
(1981). In the absence of specific duties pIace.d on the government with réspect to Indjans; the
~‘trust responsibility is discharged by compliance with generaIIy'applicable statute and regulaﬁons.
.. Morongo Band of Mission Indians v. Fedem_t' Aﬁi:sztio;z Administration, 161 F.3d 569, 574 (9"
| Cir. 1998). In this case, howev;:r, NAGPRA imposes specific duties on federal agencies for the
benefit of Indian people. See, e.g., 25U.8.C. § 3010 (NAGPRA “reflects the unique relatmnshlp
between the Federal Govemment and Indlan tribes™); see also San Carlos Apache Tribe v.
United States, 272 F. Supp. 2d 860, 886-887 (D. Ariz. 2003) (“NAGPRA represents the

* culmination of ‘decades of struggle by Nafive American tribal governments and people to protect
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against grave desecration, to [effect the repatriation of] thousands of dead relatives or ancestors,
and to retrieve stolen or improperly acquired cultural property”’).

Under the trust responsibility the actions of federal agencies must be by judged “by the
most exacting fiduciary stanciards.’; Seminole Nation v. U.S., 316 U.S. 286, 297 (1942). Tlie' :
trust resoonsibility'requires federal agencies to ;act, to the greatest extent possible consistent with
their oth.er 1ega1. obligatioris, in the interests of the tribes. See Skokomish Indian Tribe v. FERC,
121 F.3d 1303, 1308 (9“‘ Cir. 1997) (trust respons:bllrty, ‘in essence, consists of acting in the
| interests of the tribes™); Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094, 1100-01 8"
Cir. 1989) (trilst responsibility buttresses federal obligation to ensure cleanup of duinp site on
Indian lan(i)i Pyramid erke_Paiute Tribe of Indiarts V. Morton,. 354 F Supp. 252, 256-57 O.D.C.
1 973) (trust responsibiiity required Secretatry to minimize Water diversions to non-Indian‘
Irrigators in ordei; to preser\re water for tribe).

The trust responsibility also requires federal agencies to consult with and to consider and
seek to protect the interests of tribes before taking actions that mlght adversely affect them. See,
eg., Nance 645 F.2d at 711 (BPA required to consider impacts on Crow Tribe before approving
air quality standards on adjoining lands); Northem Cheyenne Tribe v. United States Bureau of :
.. _ Land Management, No CV 04- 17-BLG-RWA (D. Mont. June 6, 2005), Slip op. at 20-21 (BLM
: _v_iolated trust responsibility by failing to “consult with, consider, and protect the Tribe’s
[traditioné.l -cultural properties] when undertaking land management deois_ions that may affect
these properties”) (copy attached as Exh. W) (appeal pending); Northern Cheyenne :j"ribe V.

: Horiel, 12 Ind. Law Rptr. 3065, 3071 (D. Mt. 1985) (BLM violated trust responsii)ility by failing
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to consider and prétect “the special needs of the tribe” before leasing coal reservés near' the
Northern Cheyenne Reser\fation).
IV. FACTUAL BACKGROUND.

" A. The Fallon Tribe. | |

The Fallon Tribe is a feder;alily recognized Indian tribe, occupying the Fallon Indian

Reservqtién and Colony in Churchill County, Nevada. Amep’ded Adminjstrative Record
(“AAR”) at 1703. The Tribe is f;oﬁ}priSed of descendants of Northern Paiute and Western
Shoshone people who, at the time of European contact, were part of a -va_ried désert culture
tradition that_hadl develépcd in the Great Basin over thousands of years. fd. at 1689, 1734-1735,
1738-1739, 1754-1755, | |

. In Northern Paiute Nation, 7 Ind Cl. Coni. at 372 (1959) (AAR 0051), the Indian Claims
~_ Commission found the Northem Paiute had aboriginal ti_tl.e_to an area, largely in Nevada, wﬁich
.they had “exclus;i{/ely occupied and used in Indian fashion from time immemorial.” At the time
rof Europeaﬁ contact, the portion of ‘ﬂiis area currently occup;ied by the Fallon Tribe was the
home of thé T bidikadzi or Caitail eaters, a Northern Paiute 'gréup Whose_méterial culture and
subsistence focused on thc_resources of the Stillwater Marshes and surrounding.areas. AAR a't.
1689, 1709-1732. Many of the Fallon Tribe’s members are direct descendants of Toidikacff .

‘people. Id. at 1710; Exh. A at 21-23 (Fowler).2

? The exhibits produced herewith contain scientific papers and other articles that were cited in
and are part’ of the underlying administrative record. _ The parties agreed that, rather than
including all such papers and articles in the Amended Admiinistrative Record lodged with the
Court, they would each provide copies of those papers and articlés on which they intend to rely
as exhibits to their respective summary judgment motions.
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B. Disin_termeut of Human Remains and Funerary Objects from Spirit Cave.

In 1940, Sydney and Georgia Wheeler were exploring caves near Fallon, Nevada, for the

‘Nevada Parks Commission. The Wheelers unearthed two burials, one on top of the other, a

cremation trench, human remains, and a veriety of artifacts in Spi:it Cave. Beneath the first, or
upper, burial the Wheelers found a second burial pit lined with sagebrush on which a mortuary
buhdle_ ﬁad been deposited and then covered with more sagebmsh and filled in with rocks. The
Wheelers removed the mortuary bundle and, unwrapping it, found a well-preserved set of
partially mummified remains lying, witﬁ the legs semi-flexed, on a rebbit-ﬁlr robe and weaﬁng
leather moccasins and a fiber breechcloth. The body was wrapped in two woven mats, and a
small tuft of straight, black hair remained on the scalp. . Within an hour after exposure to light
and air the black -h'air became reddish. “The Curator of the Southwest Museum estimated the -
remains were approximately 1,500 to 2,000 years old. The Wheelers believed they belonged toa
prehistoric occupﬁnt of the area, and noted the woven mats were similar to others that had been
found in the region. AAR at 1732-1733; Exh. B at 1.5-17 (Wheel_er); Exh. C at 5-6 (Dansie).
Spirit Cave is located in the center of Toidikadi territory, only .a_ few miles from the
Tribe’s current Reservation, on lands to which the Northern Paiute held aboriginai title, AAR at
1689, 1708-1709, 1803—1806. The Toidikadi knew Spiﬁt Cave contaieed ancient bﬁrials, and
stayeq away from the Cave out of respect for the dead aﬁd fear of disturbing their seirits. Id. at ,
1689, 1730-1732; 1167~1 169, 1172-1173, 1181-1187; Exh. A at 163-164 (Fowler).

The human remains and associated funerary objects disinterred from the second, or

* lower, Spirit Cave burial are the remains and funerary objects at issue in this case. For most of
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the time since their disinterment, they have been stored in a box in the Nevada State Museum

(‘Nevada Museum” or “Museum”) in Carson City. Exh. C -at 6-7 (Dansie). However, in the
mid-1990s, as a result of an unauthorized radiocarbon dating project, they gained substantial
n.otoriety. | | | |

| C. Resistance to NAGPRA in BLM and fhe Nevada Museum.

Congress enacted NAGFRA in'199_Q. In 1994, BLM’s Nevada State Office aﬁd Nevada
Museum staff expressed concern that implementation of the Act woﬁlc_l lead to the repatriation of
human ;emains and - associated .ﬁnefﬂy obje(.:ts in the Museum’s collections, and éought to
I%JICVGnt or delay tﬁat result.

'In.1994, BLM Nevada State Office staff persons Pat Ba:r}{er and Cynthia Pinto co--
authored an article entitled “Legal and Ethical Irnplicatio;is of the Numic Expansion.” Exh. D
(Barker). (Numic is a branch of the Uto-Aztecan language family, and was the prédominaﬁt
language of the Native American__ people in the Great Basin at the time of cdntact.) The article

stated NAGPRA. “represents one of the anti-science social trends developing in the United

States” and allows groups or individuals to dispose of human remains and other items “as if they

were personal property.;; Id. at 16-17. The articie. adviséd scientists to be careful when
associating ethnic groups with the archacological record because of the legal and practical
ramifications, which are “especially cn'ti.cal” in the Great Basin. Id at17,19,

In November 1994, Nevada Museum staff person Amy Dansie wrote to Barker regardmg
human remains held by the Museum that were subject to NAGPRA, seekmg permxssmn to select

samples for dating and DNA analysis, as well as to copy and photograph skulls and post:qranial
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bones. AAR 0124. BIL.M authorized the Museum to proceed with “non-destructive techniqueé
such as measuring, phétographing, and copying” -the remains, but stated it could 6nIy approve
DNA analyses on a case-by-case basis. AAR 0126. }
| In December 1994, Barker and Dansie met to discuss coofdination between BLM énd_ the
Museum to preserve information from prehistoﬁc “human grave goods” in the Museum’s -
collections before “repatriation destroys their scientific value forever.” AAR 0128. " According
to Dansie, they discussed sevéral strategiés to achieve this goal while preparing a NAGPRA
- inventory. First, relying §n the hypothesis that Numic speaking people first arrived ini the Great
Basin between 500 and 3,000 years ago, Barker stated any items more than 3,000 years old »
should “definitely be Hsted as unafﬁliated.” Id. at 0130 Second, Barker su_ggésted notiée of the .
inventory b-e sxpandec_i to include triﬁeé in surrounding areas, including Califomia_ tribes with no
known historical presence in Nevada. Id. at 0130-0131. The reason was that, if the tribes .
| submitted conflicting claims, the time it would take to resolve those claims coﬁld be used to
cc_)nd_uct' additional sciéntiﬁc studies, and the co_nﬂict_ing claims themselves couid be used o
Justify such stl.ldies.‘ Id. at 0131-0132. Thjrd, Barker and Dansie took an expansive viéw of the
types of studies that could be conducted under NAGPRA without i;otice fo the tn'bgs. Id at
0137. While claiming “we are within our legal rights to continue significant scientific research

~on these co_llections,” Dansie and Barker concluded it would best to complete such research

- ¥ Barker also stated that burials from a “cultural entity” with no known descendants, such as
Lovelock Culture, should be listed as unaffiliated. Jd. at 0130. As discussed below, the
Smithsonian Institution’s National Museum of the American Indian would later reach a different
conclusion and repatriate ancient Lovelock remains to the modern Lovelock Pajute Colony. See
~ pp. 52 below. , : ' : ‘
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before the inventory was sent to the tribes in May 1996, and there was “no need to advert1se that
we are conducting this research” 1n the meantime. Id at 0132
D Radlocarbon Datlng and Its Aftermath
- Sometime in 1994 or 1995, the Nevada Museum arranged for samples of the Spirit Cave
remains and textiles to be radlocarbon dated. The results indicated the remains and funerary
obJ ects are approx1mately 9,400 years old E.g. AAR 0451-0453; Exh. E at 55 (Kirner).

In January 1996, Dansie ,and another Museum scientist, Donald Tuohy, wrote a
memorandum concerning further scientific research on human remains\held lay. the,Museum..
AAR 0138-0143.. They charaeterized. the age of the Spirit Cave remains as “world class news of -
international sig_niﬁcance,” and stated losirrg the epportunity_ to examine the remains would be “a
crime against humanity.” Id. at 0138. Notably, Dansie and Tuohy did not believe the remains ‘
were culturally unidentifiable — “they are culturally quite dlstmctwe and identifiable as an
rarehaeologrcal culture” — but were unrelated to any modern Indlan cultures. Id. They also wrote
that Museum staff had met with BLM arehaeologrst Pat Barker to discuss “conductmg affiliation
stud1es on the remains, and decided one appropnate approach” Would be to develop “a well-
* planned pubhcrty campaign” to anmpounce the date of the remains and “the intent of BLM and the
.State of Nevada to evaluate affiliation under NAGPRA usmg the state- of the—art sczence

avaﬂable today ” Id. at 0139.
In March 1996, Dansie requested permission from BILM to conduct additional
radiocarbon dating and DNA testing of the Spirit Cave remains as well as other remains in its

eollections. AAR 0144-0147. Barker informed various Nevada tribes of this request and
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scheduled a meeting for Aprll 23, 1996. AAR 0148- 0151. He informed the tribes that BLM and

' ) the Museum “believe these studies to be fully jUStIﬁed and of major significance to all of us.” Id.
Hdwever, the tribes opposed further testing of the remains. AAR 0156-0158.

The‘day'aﬁer the meeting, Barker and ‘Dansie spoke at a press conference regarding the
Spirit Cave remains. AAR- 0169. According tc Dansie, they “ﬁvaxﬁed to know what the whole
world feels about whether we have the right to defy the Native Alneﬁcans’ desire nct to allow us
to'stcdy the remains of people that are not demonstracly their ancestors.” .Exh. F (Was_hiﬁgton
Post). The press ccnference was covered by the Associated Press and other mcdjc ofganizations, o
“and resuited in stoies in television and prict media in Neveda and across the country, AAR
0169-0170. The ﬁew York Times, the Wéshington Post, and the Discovery Channel interviewed
Dansie and Tuohy. Id. Rebfesentatives of the public television show NOVA met with BLM
., sfaff persons, including Ifat. Barker and Cynthia Pinto, and later produced a show about the
" remains. AAR 01-59-0162, 0165.  The Sacramento Bee reported the Spirit Cave discovery -
“catapulted Dansie and Tuohy . . . from the relative obscurity of archaeological ]oumals onto the
pages of newspapers across the country.” Exh. G (Sacramento Bee).

BLM and Nevada Museum staff, including Pat Barker, also made presentatmns regarding
-the Spirit Cave remains at sc1e11t1ﬁc conferences Their chectlve accordmg to the Museum’s
newsletter, was to put the Spirit Cave remains and funerary objects “into a world class context.” _
~ AAR 0163, 0469-0471; BLM Answer § 25. |

E. Tribal Concerns About the Spirit Cave Remains.
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In May 1996, the Chairman of the Fallon Tribe, Alvin Moyle, contacted the Manager of
the Stillwater National Wildlife Refuge with concems about the Spirit Cave remains. AAR
0178. The Tribe and Fish and Wildlife Service (“FWS”) had bobperated on the disposition of |

hunian remains exposed by ﬂooding in the Refuge in the 1980s. FWS arranged a meéting

. among the Tribe, the Museum, BLM and others, which was held on May 8, 1996. BLM’s

' summary of the meeting discusses the Tribe’s concerns:

Tribal members in attendance universally expressed their beliefs that the dead should be

left alone; citing their grandparents® feachings that the dead are not to be bothered, dug
up, studied or molested in any way. The age of the Spirit Cave mummy has no relevance,
they said, nor does the mummy’s relation to contemporary Indian populations. They
consider themselves to be the caretakers of all the ‘old ones’ and requested that they be
allowed to rebury the mummy as soon as possible . . . . They pointed out that when a
burial is disturbed ‘things are released’” which may bring harm to others.

Norman Allen and Alvin Moyle ‘revealed that Tribal members were re_céiving
‘visitations® from spirits of the dead. They said that spirits appear to individuals who will
soon die and many people, of all ages, are reporting these incidents. This is very serious
and has caused some tribal members. to leave their homes. It is the general opinion of
most reservation members that this is a direct result of the recent ‘re-disturbing’ of the
dead. ‘ '
- M
At the meeting, Pat Barker denied a request from the Tribe, FWS, and a Fallon Naval Air
Station Archaeologist to temporarily inter the remains in a vault that had been constructed to
inter human remains from the Stillwater Marshes. AAR 0179; see also AAR 0825-0837 (MOU
providing for construction and use of vanlt). Barker reassured the group, however, that BLM
had not approved any studies to be conducted ‘on the remains and “had not allowed any

_photographs; or public viewing of any of the remains based on the concerns of Native

Americans.” [d. In fact, as noted above, BLM had already'alithorized non-destructive analyses
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of the remains ;‘such as measuring, photographing, and copying,” AAR 0126, and, as discussed
below, these materials would be -widely publicized by the Museum. Alsd, in August 1996
Dansie would request, and in Septembe_r 1996 Barker woul& approve, “con‘sumpt‘ive’; testing of
tcxtnes found with the Spirit Cave remains. AAR 0282, 6293, 0451, 0461.

F. The Musenm’s In{rentory and BLM’s Response.

In July 1996, Dansie sent Barker th-e,Nevada Museum’s inventory of human remains,

__ which listed tﬁe Spirit Cave remains as “unaffiliated.” AAR 0203, 0208, 0266. Consistently

with Dansie and Tuohy’s January 17, 1996, memorandum, the inventory appeared to recognize
the remains could be associated with an earlier identifiable group, but asserted “[n]o evidence

supports tracing a shared group identity between any [modern] tribe and the earlier group

affiliated with the burial.” Id. at 0266. In particular, the inventory asserted an “unaffiliated

earlier group (Lovélbck Culture) lived in this area (Lahontan Basin) 4,000 to 600 years ago or

~ later,” some “local oral history documents a former group replaced by the Paiutes, about 200

years ago,” and even “earlier cultures ate known, all with no known descendants.” Id.
Following receipt of the Museum’s inventory, an October 1.7, 1996, BLM memorandum
summarized fhe status of‘ NAGPRA issues. AAR 0297-0299. According to the memor_éhdum,
“[W]prking v?ith the Nevada State Museum, Carson City and others the BLM has compléted the.
inventory of Native Arﬁerican rematns and funerary objects required by NAGPRA.” 4. at 0.298.
The inventory identified 120 sets of remains, of which the Museﬁm listed three as affiliated and
117 as unaffiliated. Id. The Museum had fequested permission to conduct consumptive testing

on 41 sets of remains it idénﬁ_ﬁed as unaffiliated, including the Spirit Cave remains, but BLM
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had deferred decision on that request pending completion of the NAGPRA inventory and a final
‘determination of affiliation. Id. at 0298—O299. The report stated, however, that BLM staff had
alreddy reviewed and agreed with Museumn’s determination that the remains were unaffiliated:
* Based on staff review and agreement, the Museum was correct in that the preponderance
of the available data (including biological archaeologic [sic], hngmstlc and Tribal oral
history) demonstrates that the 41 sets of human remains identified in the Museum’s
request are appropriately considered to be unaffiliated, i.e. the remains predate
contemporary tribal groups living in Nevada and cannot reasonably be culturally or
genetically affiliated with any of them. Thus, the 41 sets.of remains and objects are
determined to be unaffiliated.
1d. at 0299 (emphasis added). The report recommended BLM notify‘ all parties of this
~ determination, allow 45 days for responses, and, assurmng the tribes would appeal proceed to a
final determination. Id However, no such notice was pr0V1ded and, in subsequent versions of
this “status” memorandum, BLM deleted all reference to its staff’s 1996 review and agreement
with the Museum’s determination. -See AAR 0420-0421, 045 9-0460.

G, Scientific Analysis of the Spirit Cave Remains and Funerary Objects,

In the meantime, the Nevada Museum conducted or permitted outside- scientists to

conduct a battery of scientific examinations, including non-destructive examinations of the

remains and both destructive and non-destructive. examinations of the associated funerary
objects. By February 1997, the Museum reported that, in addition. to its own staff, 15 different
scientists had examined the remains, associated objects and Spirit Cave environs. AAR 0351-
0353. The results of some of these examinations were published in a 1997 issue of the Nevada

Historical Society Quarterly that was devoted exclusively to the Spirit Cave remains and’

_funerary objects. Exh. H (Nevada Hist. Soc. Q..
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The on-going examinations of the Spirit Cave iremains, and the Museum’s proposals. for |
additional analyses, including destructive studies, led to protests from a variety of tribes and the
National Congress of American Indians. See AAR 0300 0301, 0351-0353, 0354-0386, 0399-
0402. BLM responded to the tribes’ ObjECHOHS in March and ApnI 1997, stating it was “now in
‘the process of determining the cultural afﬁhatlon of the remains identified in the 1nventory, and
"~ had not yet made a dec:131on on the Museum s request to conduct consumpttve testmg on them.

- AAR 0395-0398, 04_03-0406. BLM did not disclose that its- staff had already reviewed and
agreed with the Museum’s determination that the remains were unaffiliated. 14,
H. The Fallon Tribe’s Request for Repatriation
The Fallon Tnbe formally requested repatnauon of the Spmt Cave remains and funerary
objects and an end to any further disturbance or destruction of the remains in May 1997. AAR
 0422-0442. Tn June 1997, BLM’s Nevada State Director, Ann Morgan, wrote to the Tribe
acknowledging its request. AAR 0447. The State Director wrote she nad “reviewed information
- provided oy the Nevada State Museum, asserting these remains to be unaffiliated,” bu'e it was
'appropriate that “Native Americans have an equal opportunitf to present evidence they believe
‘- supports their claim that the Spmt Cave material is afﬁhated with the Fallon Pa1ute-Shoshone
Tribe.” Id. She did not dlsclose that BLM staff viewed NAGPRA as one of the “anti-science
social trends of the 1990s,”™ that they had met with Museum staff to coordlnate means of ensuring
~ additional study of the ‘remams during the inventory process, that they had instructed Museum
staff to list remains more than 3,000 years.old as unaffiliated, or that they had aiready reviewed

and agreed with the Museum’s determination that the Spirit Cave remains were unaffiliated. Id.
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In Sepfember 1997, the State Director again wrote to the Tribe, enclosing .inform'ation
- that BLM would use to determine cultural afﬁliation of the Spirit Cave remains and requesting
that the Tribe provide information “about cultural Qrigins .or other factors . . . that are not
available to ;,IS through our literary research effoﬁs,” but again did not disclosé the positions or
actions already taken b& BLM’S staff. AAR 0463. In a November 1997 Ameeting with tribal
leaders, Pat Barkér afﬁrmativelj claimed BLM had made no decision regarding the Spirit Cave
remains and assured the tribes that, in his “peréoﬁal opinion,” the “remains will be eventually
repatriated.” 'AAR 0566-0567.*

L The Museum’s Fa_cial Reconstruction, Study Results, an& Final Project Report.

The Ne\{ada Museum organized a con.ference in November 1997, at which the Spirit
Cave remains were featured, the preparation qf a facial reconstruction was announced, and
.“{a]fﬁ-liation issues under NAGPRA” wéfe dfscussed. AAR 0469, '0473—0474. Pat Barker .and
.Cynthia Pinto attended the meeting for BLM, along with scientists and lawyers Who were
oppoSinQ_repatriation of pth(_er remains under NAGPRA. . at 0469-047i, 0474, 0484. No
Native Ameﬁcans were invited. Id.

In. December 1997, the Muéeum wrote to BLM’s néw Nevada State Director, Robert
- ‘Abbey, to renew the Museum’s request to ponduct destructive tests on the Spirit Cave remains.
-The Museum acknowledged the research already performed on the remains and ﬁmerary objects

" had “established a wealth of information about these early people and their way of life,” but

4 According to BLM’s October 1996 memorandum, if BLM made 2 final determination that the
remains were unaffiliated, it would nos repatriate the remains, but would instead “retain

- ownership and control and [could] legally authorize testing without further consultation w1th
Native Americans.” AAR 0299. :
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asserted aﬂditidﬁal studieé were necessary “to fully and completely ﬁursue understanding of
ancestral ineage and affiliation.” AAR 0628-0629. |
Iﬁ eaﬂy 1998, wheﬁ the Muéeum publicly disclos’ed plans to display the facial’
reconstl;liction of the Spirit Cave remains, the Pyramid 'Lake Tﬁb'e‘ wrote fo the Governor of
~ Nevada to OXpeSS the Nevada tribes’ objcctlons to and frustration with the Museum’s treatrent
of the remains. Desp1te claims the reconstruction was created for research purposes and would
not be dISpIayed or reproduced, it later appeared on the cover of Newsweek magazine and in
. éther periodicals such as Discqver Magazine. AAR 0637-0640, 0643-06.44; 0819.
In September 1998, Amy Dansie prepared a Final Project Report for the Museum under a
NAGPRA grant from the National Park Service. AAR 0685-0793. According to the Report, 'thé.
Museum would continue to treat all prehistoric burials in thé Lahontan Basin as unaffiliated
unless there was “compelling fcaéon to assign. afﬁliation on biological or cultural data,” Id. at
0727. The Report coﬁtended that archaeological evidence “revealed a succession of prehistoric
cultures exemplliﬁed_ by complex technological traits which appear to be different enough from
the historic Northem Paiute bands ﬁoﬁl the same area to cause significant doubt regarding any
affiliation between these grotipé.” IJ. at 0726. |

It is noteWorthy thgt the Report acknowledged at least some conflicting views of the
-evidence. See, e.g., id. at AAR 0719-0720 (noting “common culturél use of the dry cave
environments over a loﬁg time period” in tﬁe Lahontan Basin), 0741-0744 (noting‘- skeletal,
dental and DNA analyses that found no evidence of different populations over time). Moreover,

the Report concluded “a reburial solution which does not require . . . an assértion [of affiliation]
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would be acceptable.” Id at 0766‘ Speciﬁcelly, the Museum recozomended reburial in the FWS
accessible underground vault, which “would provide interment without a final afﬁﬁation '
~ decision, allowing different disposition in the fiture when the '_diverse evidence is more =
thoroughly understood.” Id.; see alsoid. at 0719-0720.

When the Fa-llon Tribe sought information about fhe facial reconstruction in October
| 1998, BLM responded that the reconstruction was soleiy the respon51b111ty of the Museum (even
though BLM staff were present when plans for the facial reconstructlon were announced) AAR
0794-0796, 0799-0800. In response to the Tribe’s request for BLM’s NAGPRA inventory of
human remains, BLM responded that it had previously provided an inventory .of remains
“determined to be affiliated with the tribe.” AAR (794, 0796. BLM did not.disclose that its
staff had agreed w1th the Museum’s determination that all other remains, including the Spm.t
,Cave remains, were unafﬁhated ”Id.

J . The Tribe’s Request for Assistance from the Review Committee.

In November 1998 the Tribe requested the NAGPRA Review Committee con51der
BLM’s treaiment of the Spirit Cave and other human remains. To the Tribe’s knowledge BLM
~had not completed. an initial inventory under NAGPRA § 3003(a) identifying, to the extent

possibie, the geogrephicai ano cultural affiliation of the remains, and had not fesponded to the

| Tribe’s May 1997 request for r'epatriation.r AAR 0802-0803. In a _cootemporaneous
commonication with the Tribe, BLM continued to maintain the State Director had made no

decision about affiliation. AAR 0804,
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In_Nove_;mber 1998, BLM’S Nevada State Director‘ informed the Revieﬁv ‘Committee
“BLM is gathering information to make decisions regarding these remains, but has not reached
any conclusion about their status.” AAR 0808. Nomdtﬁstanding BLM’s obligatiqn under §
3003(b) to make its ihventories available to the Review Comrhittee “during thg time they_ are
| bt_aing conducted,” and the Committee’s .respo-nsibility to monitor the inventory “process,” the
Director was mwilliﬁg todiscuss the mattér at the Review Committee’s ﬁpcomiﬁg meeting, Id
He-explaﬁled:

I c;onsider it p'remature and inappropriate to discuss the details of this case in a public

forum like the upcoming NAGPRA Review Committee Meeting. Discussing these issues

with the committee before reaching a decision compromises the integrity of the decision
. process and may unnecessarily politicize this important decision.

Id:

The State Director met with the Chairman of the Fallon Tribe in late November 1998. In
-éarly December, the Director wfote to the Chaiﬁnan to forward a “dupliéate packet of
information” BLM had compiled to make an aﬁiliation_ determination for the Spiﬁt Cave .
remains, and urged the Chairman to provide any additional comments or information about the
issue that would help the State Director make a decision. AAR 0809. Again, the State Director
did not disclose BLM’s priér dil;ective tb the Museum to list rerﬁains older than 3,000 years old
as unaffiliated, or its staff’s prior review and agreement with the Museum’s detenninatiorlllthat
the Spirit Cave remains were unaffiliated. Id. Nor did the State Director eXplain why BLLM had
_yet to complete the initial inventory required by NAGPRA § 3003(%1). Other than providing the

' packet of articles, BLM did not provide any hlfo;mation to the Tribe regarding its analysis of the
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affiliation issue, but made it clear that, in BLM’s view, it was up to the Tribe to prove affiliation.
1d.; see also id. at 081 1.
Representatives of the Fallon and Pyramid Lake Tribe attended the Review Committee’s

December 1998 meeting. AAR 0810-0813. The tribal representatives reporied their tribes, as

~well as others in Nevada, were un_ited in supporting the Fallon Tribe’s claim for repatriaﬁon. Id

a 0813.° The Committee decided, however, ﬂ.1at it could not address the éubstance of the Tribe’s

- claim pending a BLM determination. Id. at 0812.

K. The Tribe’s Submission of Scientific Reports to BLM.

BLM believed it had been “castigated” by the tribes at the Review Conirrﬁttée meeting
for not having. made an affiliation decision regarding the Spirit Cavel remains. AAR 0817.
Accordingly, after attending_an internal meeting in Washington D.C. on Ianuary.ZI, 1999, in
wh.ich the stéff’ s determination that the remains were uﬁafﬁliated was approved, see AAR 1984,

BLM’s State Director informed the Tribe that- he would make a decision on the affiliation of thé

‘Spirit Cave remains within 45 days. AAR 0815. In light of prior Statements that it was up to the

Tribe to prove affiliation, and BLM’s disclosure of its “preliminary” determination that the

remains were _unafﬁliated, -the Tribe requested an extension until June 11, 1999, to submit

- additional evidence in support of its claim. Id. at 0815, 1984. The State Director agreed. Id. at

0816.

“5In April 1999, the Executive Board of the Inter-Tribal Council of Nevada unanimously
adopted a resolution on behalf of its member fribes — comprising every federally recognized tribe
in Nevada — supporting the Fallon Tribe’s request for repatriation, AAR 0821-0823; see also id
at 2234. ' ' ' ' '
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At about the same time, the Tribe came to realize it needed legal and scientific assistance .
to deal with the complex issues surrounding its request for rooatriation. See AAR 0818. After
retaining coonsel, the Tribe arranged to meet with BLM in May. Jd. .In connection with that.
_ meetiné, the Tribe made threo requesfs: (1) a further extension to sub_mit rolovant information in
support of the Tribe’s request {which the Tribe needed to retaio experts and present analyses in
diverse ﬁeldé) 3 (2) consultations at which the Tribe and ito conoultants could meet with the State
Director and his staff “to better understand BLM’s assessment of the evidence coIlected to date ”
,make a preliminary presentation of their research and solicit feedbaok from BLM, and engage in .
in-depth discussion upon completion of the research; and (3) reIocation. of the remains to the
FWS vault, as recently recommended by the Museum ano previously recommend by FWS
{which the Tribe believed .appropriate in light of the exfensive disturbance of and widespread
pubiicity given to the remains while in the custody of the Museum). Id. at 0818, 0840-0847,
0860-0861. |

The State Director agreed to consider the Tribe’s request for an extensioo (on the
_oondit-ion the Tribe first submit a research plan) and to contact the F'WS Maoager at Stillﬁater to
view ’;he vault and evaluate the facility “according to the Secretary’s Guidelines af 39 [sio] CFR
Part 79.9.” AAR 0856-0858. After reviewing the- Tribe’s researoh plan, the State Diroctor agreed
“to not make any final decision on the affiliation of the Spirit Cave 'romoins uﬁtil December 17,
1999,” and escpressed his hope tﬁaf, “in granting this final extension, we will be able to review all
the pertinent information” and make &. decision “as soon as possible oﬁer the first of the calendar

year.” Id. at 0859-0862, 0868-0869. However, reiterating he had “not made a decision on
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