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“called Kennewick Man
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sparked the strangest case
of racial profiling yet.

By Scott L. Malcomson

hen Will Thomas and Dave Deacy
waded along the western shore of
the Columbia River one hot Sun-
day afterncon in 1996, they were
no: expecting to spark a crisis in American anthropology, or fuel a de-
bate over the peopling of the Americas or further poison relations be-
tween Native Americans and the rest of society. The young friends
were trying to sneak into the Water Follies, an annual event for res-
idents of Richland, Kennewick and Pasco, three riverside Washington
towns just north of Oregon that are known as the Tri-Cities. Then
Thomas hit something hard and round with his foor. He picked it up
anc. saw that it was a skull. Thomas and Deacy stasked it in some
bushes, then turned their attention'to the final Columbia Cup hydro-
plane race, the highlight of the follies. }
After the race, Thomas and Deacy returned to the skull. They took the
skull to a law-enforcement officer; the sheriff s office gave it and other
bores found at the site to the Benton County coroner, Floyd Johnson.
The coroner called James Chatters, a forensic anthropologist who runs a

business, Applied Paleoscience, from a ground-floor room in his modest -

Ricaland home. He thought the skull was of a white man in his 50’s who
had died 100 years ago or more. However, the man had ar: ancient-look-
ing stone projectile stuck in his right hip, which has not been common
among whites for ages. He sent part of one finger bone away for carbon
daung. The news came back that whoever this man was, he had died
about 9,000 years ago. Dave Deacy told The Tri-City Herald, “It’s
hard to imagine someone that old in the Columbia Basin.”

The effort to imagine Kennewick Man, as he came to be called, h
been going on ever since, in what must be the strangest instance yet
racial profiling. None of the participants in the Kennewick saga ha
relished using the language of race, yet it seems to crop up at every jun
ture. Local Nartive American leaders imagine Kennewick Man as an a
cestor and want to rebury him as soon as possible. But because no or
tribe can assert an exclusive tie to that sirip of the Columbia River -
and because the bones are so old —— the Native American claim h
quickly become more “racial” than tribal. Scientists interested in stud-
ing Kennewick Man have sometimes abandoned caution in describir
what one anthropologist called a 9,000-year-old “white person.” Soc
enough, the media spread far and wide the possibility of a Europe:
wandering across North America many millenniums ahead of schedul

Itis as if we cannot help thinking in terms of race even when we dor:
want to. “History offered a feeble and delusive smile at the sound of t}
word race,” Henry Adams wrote back in 1918. “Evoluticnists and etl
nologists disputed its very existence; no one knew what 1o make of i
yet, without the clue, history was a Zairy tale.” Race has come to be
concept we use to make sense of our world, but the line berween “mal
ing sense” and just making things up, between reasonableness and fas
tasy, has always been vague in racial matters. In the rather ghoulish ca:
of Kennewick Man, that line has all but disappeared.

FROM YOUNG WILL THOMAS ONWARD, THE KENNEWICK STORY H.A
been one of chance occurrences and unintended consequences. Becaus
that bit of shoreline where the skeleton was found is property controlle
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by the Army Corps of Engineers,
the remains came under the Native
American Graves Protection and
Repatriation Act of 199C (Nagpra).
The act requires federal agencies to
consult with local tnbes when re-
mains are found on federal land. Five
native groups expressed an interest
to the corps: the Confederated
Tribes of the Umatilla Indian Reser-
vation, the Nez Percé, the Yakima
Indian Nation, the Wanapum band
and the Confederated Tribes of the
Colville Reservarion.

By that time, local news coverage
had made it clear that if one or
more tribes gained possession of
Kennewick Man, the remains
would probably not be studied, or
if they were, it would be at the In-
dians’ discretion. Soon, new claim-
ants emerged. Several whites who
wanted the bones to be studied
filed claims with the corps, using
possible ancestry as a cover for
gaining possession. A few other
claimants said they thought Ken-
newick Man actually aus their an-
cestor, on dim ethnic grounds
{Seandinavian, Celt). And then
there was the Asatru Folk As-
sembly in Northern California,
which is seeking to revive (or in-
vent) a quasi-Norse tribal identity. )

"There’s a perception among the Indians that this is 2 joke,” Stephen
McNallen, founder of Asatru, told me over preprandial wine, cheese and
crackers at his home in the woods near Nevada City, about 60 miles from
Sacramento. But the Asatru claim on Kennewick Man — that he might
have been European and that scientists should be permitted to determine
whether he was, and if he was, the Asatry, 2 loosely affiliaced group,
should be permitted to bury him with full ancient European respect,
whatever that might be — was not a joke. The Asatru claim was,
McNallen believed, identical to those of the Indians and just as legiti-
mate. When he heard that Kennewick Man might be white, he e-mailed
the Umatillas in a friendly, one-tribalist-to-another way. But the Indians,
he told me, couldn’t shake the feeling that he, his wife, Sheila, and the
several hundred or so other Asatru believers were making fun of them.

McNallen, originally from Texas, became interested in Odinism, a pre-
Christian religion with roots in northern Europe, 30 years ago in the course
of parting with his parents’ Catholicism. The immediate spur was a histori-
cal novel, “The Viking.” McNallen was arzracted by the warrior spirit, the
passion and adventure. Later, he found many similarities between Odinism
and Native American tribal spirituality. He wrote an article against “wanna-
bes” (white people who want to be Indians), telling them that in pagan days
“our way of living was much like that of the American Indians whom you
admire. The Earth was our mother, Thor rattled in the thunder, Odin led
the Wild Hunt, Freyja showed us that women could be both beautiful and
strong.”

McNallen, an Army veteran, is a tall, iz, powerful man and 2 little dis-
appointed at having entered his 50's. He still fills out his polo shirt impres-

Scort L. Malcomson is the author of “One Drog of Blood: The American
Misadventure of Race,” 1o be published in QOctober.
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sively, has 1 well-trimmed bearc
and might be seen as Thor-like
The Asarru, McNallen says, feel
connection to anyone “whose es-
sence we carry.” This link of kin-
ship “transcends time and space”
and is fike a “folk soul.” When
McNallen heard news of Kenne-
wick Man, he thought there might
be a connection to the folk soul.
Only scientific study, including
DNA analysis, could, in the Asa-
tru view, settle the question of
whether Kennewick Man had che
same racial essence as Stephen
McNallen and other Europeans.
Afrter being rebuffed by the Indi-
ans, the Asatru, as Americans, not
just Odinists, decided to sue.

NE OF THE ODIN-
ist-Americars’ ar-
L guments was that
they were being denied equal pro-
tection of the law as required by
the 14th Amendment to the Con-
stitution. The question was, Why
should Indians be the only ones
whose racial essence is recoganized
by law, in this case Nagpra? :
** In truth, the act does not rec-
ogaize an Indian race as such, Fed-

. : eral Indian law recognizes tribes.
Nonetheless, al of those tribes happen also to be Narive American, and
tribal membership is based on genealogy, so the layperson might be for-
given for thinking that federal law considers Indians a race. e

Equal-protection claims are the curring edge of race law. Opponents of
affirmative action have successfully argued that discrimination on behalf
of various nonwhite groups constitures a denial of equal protection 1o
whites. Indeed, one very good reason that lawmakers and courts have
been reluctant to recognize Indians as a race is precisely that such rec-
ognition would create equal-pro:ection problems. Another, related rea-
son is that recognizing a race would mean having to define it. o

And that is where science comes in. The Indians, the Odinists and mis-
cellaneous private claimants were joined in the battle over Kennewick Man
by eight eminent scientists. They share an interest in new theories about
the settlement of the Americas ard, for them, Kennewick Man is valuable
evidence, joining less than a dozen well-preserved skeletons more than
8,0CC years old. These plaintiffs believe the Army Corps of Engineers did
not submir the remains to adequare scientific examination.

Internal corps communication: abundantly make clear that the corps
hoped to give the bones to whatever Indian group wanted them, and the
sooner the better. The altemnative, of course, was for the corps 1o deterraine,
somehow; what sort of person was likely to have been deposited alony the
Colurabia river 9,000 years ago — a difficult and politically fraught under-
taking, but this is what the scientiss, what science, would like to see happen.

Nagpra does not distinguish between ancient and modern remains. It sim-
ply requires that remains be givexr to interested “indigenous,” or Native
American, groups who can demorstrate the likelihood of descent from, or
cultural affiliation with, the dead person in question. But the act does not de-
fine “indigenous,” and this gives scientists a point of entry into the debate.

The scientists believe that if any group can sav who came ro America
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As far as james Chatters

was concerned, the

relevance of his finding

Fouropean characteristics

in the skull was not that
Kennewick Man was

white but thathedid =~

not look Indian.

when, 1t is thetrs. Among the plaintiffs are researchers at the forefront of
invest.gations into the peopling of the Amencas. These and other scien-

tists have been working for years, in some cases decades, on studies thatall

point toward roughly the same conclusions: that thé Americas were set-
tled aver a lengthy period by different types of people and that the direct
ancestors of what we call Native Americans were merely one group among
several. These ancestors were also not the first group of what John Jel-

derks, the district court judge hearing the scientists’ case, has referred to as Vv
“immigrants.” The scientists pursuing such paleo-American studies ap- .

pear 1 be near the point of cross-
ing from the wilderness of crank-
dom into the calm civilization of
scientfic orthodoxy. Kennewick
Man 15 their test case for deciding
how much power they will have in
determining the meaning of “in-
digenous” and whether their mi-
nority position will become to-
rnorrew’s scientific consensus,

For much of the 20th century,
the scientific consensus had been
that Native Americans came here
curing a relacively brief period of
time across a land bndge that ex-
isted where there is now the Be-
ring Serait. Therefore, all Native
Amencans were thought 10 be
“related,” though even those
maintuining this view were trou-
tied by, among other things, the
divers:ty of languages, physical
appearances and material cultures
i pre-Columbian America.

The newer studies, based on data
gathered as a result of technical ad-
vances in radiocarbon dating and
using :uch techniques as staustical
compansons of cranial measure-
ments, have concentrated on ev-
wdence that cannot be fit into the
old sirgle-migration model. Luzia,
a skelzten found in Brazit and
thought to be 11,500 vears old,
seems 1o have Negroid features.
Some scientists have found Polyne-
sian traits in early skeletons from
the Peruvian coast and evidence of

an early Japanese and Chinese presence on the North American coast.
Even among the more adventurous scientists in the field, the consen-
sus is holding, for now, that all or most pre-Columbian Americins came
from northern Asia and, at the outside, Southeast Asia. However, the
public imagination, and to a degree the scientific imagination, hus tended
to fasten on the possibility of ancient Europeans reaching America prior
to the ancestors of Native Americans. Within the scientific liter: ture, an-
cient European migration is in 2 contest with African migration for last
place. Nevertheless, when the lead plaintiff in the scientists’ lawsuit,
Robson Bonnichsen, tried to explain in a court affidavit why Kennewick

:Man deserved careful study, he said current science suggests “char the

earliest inhabitants of this continent may have no modern descendants.
... Multiple colonizing groups appear to be represented and many of
the oldest studied skeletons have strong Caucasian skeletal features.”
To make the circle complete, the plaintiff scientists’ lawyers argued that
their clients were being denied equal protection of the law because they
“‘are all Caucasian Americans.” So while “science” may not recognize race,
scientists (and their lawyers) sometimes do, when it suits their purposes.

i’ERHAPS NO ONE FINDS THIS MORE IRRITATING THAN JAMES CHATTERS,
who has had 10 take the blame for starting it all I visited him late one
morning this past winter at his Richland home. He was carving zway at a

_ cylinder of mud from a pond in Kentucky, looking for polien and carbon

samples. When he finished, we discussed how Kennewick Man became
white. As 1 Chatters is concerned, the relevance of his finding Euro-

A el pean characteristics in the skull was
not that Kennewick Man was white
but thart he did not look Indian. He
blamed the media for pickir g up the
ancient-white-man theme *“He's
not white,” Chartters told me, his
voice rising. “He's green!”

I was taken aback. Chattsrs, who
15 a small, quick and visibly nervous
(though affable) man, bounded

 around his worktable to a surface
next to me and pulled up ar. opaque
cover to reveal ... Kennewick
Man. He was indeed green, a head
modeled of clay atop an armarure
wrapped in black friction tape.

“Does he look white to you?”
Chatters asked.

I stared at Kennewick Man and
tried my best. I had to say that he
did not look white; nor did ke look
like any other color, except green.
I had read in the papers that he
looked like the actor Patrick Stew-
art, but I couldn’t see the resem-
blance, not that I have had the op-
portunity to closely exam ne Par-
rick Stewart's face,

Chatters was kind enough not to

just supported his thesis: that Ken-
newick Man, like other ancient
Amencan skulls, indicates a popula-
tion that predates modem craniofa-
cial divisions — that is, the differing
appearances we sometimes call races.
Chatters is just finishing a book on
Kennewick Man thar will present

sound triumphant, although I had .
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this argument. He tock me over to
his computer and showed me a
graph he had made. It compared
the craniofacial dimensions of sev-
eral ancient Amencan skeletons,
including Kennewick Man, with
those of moden Europeans, Af-
ricans, Asians, Native Americans
and Pacific Islanders. The paleo-
Americans were grouped over to
the left, while all the others were
clustered on the right. The paleo-
Americans — all seven of them,
men only — showed more varia-
tion among themselves than the
other groups did compared with
one another. Indeed, one of the pa-
leo-Americans, whom Chatters
seemed not to want to discuss, was
tucked away all by himself in a far
corner of the graph, hke a wallflow-
er. When you are dealing with such
a small sample populadon, of
course, one anomaly can really
throw things off. In any case, Chat-
ters believes this shows that an-
clent Americans were external to
modern racial divisions. That does
not mean that one or more of them
weren't ancestral to modern Native
Americans, only that they didn’t
lock like modern Native Americans.

I wondered abour these classifica-
tions and the databases that reflect-
ed them. When, in the early 20th century, anthropological science aban-
doned the idea of races as both scientifically unsound and morally hideous,
it turned to population charactenistics and tracing how populations moved
from place to place. In looking at these populations with the available ev-
idence (skeletons, DNA, material cultures, languages), the tendency has

been to think of them as discrete peoples; otherwise they would not be -

identifiable as different from cne another. So the geographical terms Af-
rica, Asia, Europe, Pacific Islands and America replaced the racial terms.

You can’t kelp noticing, however, that the new terms refer, or can be un-
derstood as referring, 1o the same populations as the old racial terms. This
is particularly clear in the Kennewick Man controversy, in the course of
which scientists, not to mention journalists and politicians, have found
themselves drifting into the language of race, rather in spite of their per-
somal inclinatiens. The ancient American skulls don’t look like modern
Native American skulls, which is to say they don’t appear to be of the same
race-papulation group as modern Indians.

There is a certain circularity of argument at work here: races {or Africans,
Asians, Europeans) may be identified by how different they look from one
another, and they look different from one another because they are races
(or are Asian, African, European). Ask a racial question; get a racial answer.

ative Amenican tribes, unlike more recent population
groups who have arrived in America, have not tended 1o
consider looks very important in deciding who a person is.
In contemplating themselves, they have not thought much about skull di-
mensions, the frequency of mitochondrial DNA haplogroups or the Bering
Land Bridge. What being a member of a given tribe means and what being
an Indian means are nox, for those most concerned by them, scientific ques-

tons. Native American lfe has .
place, admittedly unscienuific, for
the barrelchested Indian man i
black on karaoke nighr at the Brand
ing Iron in Toppenish, Wash., as h.
gripped the mike, dedicating
mournful country song 10 his wife
“the most beautiful woman 1 eve:
married.” Then, too, there is a plac.
for the full-figured young Indiar
woman who tollowed him with 2
Motley Crue tune. There is alsc
room for the man who spoke of In-
dian unity, and the man who beasted
that his tribe had enslaved other
tribes. {"“We were the first slavehold-
ers in Amenca!”)

White people (of various skull
shapes) are also a significant pres-
ence in and around Indian country;
among them James Chatters —
who told me he has lost many of his
Indian friends over the Kennewick
business ~~ and, arguably, his pan-
Indian wife and their daughter. It
was Chatters who suggested T walk
to Rex Buck, a religious leacer of
the Wanapum band, up the Col-
umbia River from where Keane-
wick Man was found.

The Wanapum band’s care popu-
lation lives in a village called Priest
Rapids, at the base of the Priest

: Rapids Dam. To reach the Wana-
pum village — about a dozen houses, each painted a different color —
you have to drive across the dam. The Wanapum are not recognized as a
tribe by the federal government. The Wanapum do not have a casino or 2
flag, or sovereigney, or anything for sale. They have almost no property
and no political power. Their vil age is not on maps.

At the band’s communal long house, I met Buck, who was sitting on a
sofa near a picture of an eagle 2and an American flag. His hair was pulled back
and in braids. He wore moccasins, as did the other people in the long house,
because they had just finished a seven-drums ceremony that included danc-
ing on the rectangle of earth that ran down the middle of the house. The rec-
tangle, Buck explained, was aligned according to the trajectories of the stars.

Buck said that the Wanapum had not suHfered inordinately from white
attention. His people had still been fishing for salmon and using buildings
made from reeds as recently as the 1940’s. Buck said that the Priest Rapids
area “seemed like there was notking, desolated, to people who come here.
Wasn't good for anything. Was 100 ugly. But to the Indian it was beautifu}
and had everything he needed and she needed.”

When non-Indians finally tock an interest in the remote area, the Wa-
napum faced a choice. I could sit here, and [ could victimize myself,”
Buck said as his son stood nearby, his wife sat on the next couch and his
grandson played on the floor. “I could say: "No, you owe me this, you
owe me that. You did this to me, you did that to me: that’s why I'm the
way I am.” I could have done thit. But our elders, my parents — my dad.
he spoke a little bit of English; he could only write his name. But ke had
two hands, two feet; he was willing to learn; he was willing to work
When we were growing up, he encouraged us to leam vour language, to
learn what your livelihoods were. He said, “You have to have a fnendship
relationship with the people in order to stay here.’”

The scientific wish to have control over Kennewick Man does not augur

PHOTOGRAPFPH BY EVE FOWLER FOR THE NEW YORK TIME:
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well for that friendship relationship. Buck places Kennewick Man within 1
tradition of ancestors whose rest has been disturbed by people with ¢ol-
lege dagrees, people who believe their own understanding of life is both
supenior to that of the Indians and free of self-interest, people who have
arrived from time to time to “stir around our remains, like they don’
mean inything. Then they go back, and we pick up the pieces with a heavy
heart znd tears in our eyes. And we ask the Creator that he might forgive
. those snes that do that, for they must not know any better.”
In his hesitant English, Buck tried to explain that his tribe’s land had in it
:" words trom the Creator, and that the land was the means for God to speak
" to hurnans. One means for humans to speak 1o their Creator was by re-
. turning themselves to the earth. Being buried gave people a permanen:
- - place 1n this conversation with forces greater than they.
“On.rancestors have rerumed back to the earth,” he said. *“Their body has
.. become earth, as the word was put here. And their heart returned, and their
life and spirit went on. But it’s of no significance to the nonunderstanding
race. But yet it holds the sacredness of the words that were passed through.
= their generation, that are still living today. Those words were passec
" through those people that had no significance.” As for Kennewick Man.
“he, 100, was almost dirt. He, too, was giving himself back.” -

The conversation among people, land, Creator and ancestors is open-
ended and not obviously purposeful. “To really understand the people of
here,” Buck said, “this place, how it was, how it came 1o be — those
things live every day, not just one day. You walk outside, 2nd vou listen tc
what -he water is telling you. You listen to the things that are arounc
you. £.nd you interpret that earth.”

. The new studies all point
toward roughly the same
conclusions: that the
Americas were settled
over a lengthy period and
that the direct ancestors
of what we call Native
Americans were merely
one group among several.

Afrer I left Buck, Ilooked up at the mountains above Priest Rapids. They
loorec different than they had before we spoke, more complexty surfaced
and more beavuiful. [ knew I was 2 member of the “nonundersianding
rice.” Buck believed himself to be in the understanding race. So we were
stili stuck in races, Buck and L. Bus the mountains did look different now.

AT SOME POINT, PROBABLY NEXT FALL, THE GOVERNMENT WILL HAVE TO
tell the court whether it wiil allow the scienusts to examine Kennewick
Man. (The Asatru tribalists have withdrawn their suit.) If the government
refuse:, Judge Jelderks may well open the case for trial. He has indicated in
court papers that he would like the parties to argue before him what “in-
digencus’” means, since that is apparently, in his opinion, key to applying
Nagpra. Itis a different way of phrasing the question, What is an Indian?

“The siliiness of all this, to us,” Jerry Meninick, vice chairman of the
Yakima Nation council, told me, is the notion thar “the judicial system is
scientific, that it has the credentials to make a scientific determination. We
think not.” Meninick said he believed that if the court finds for the scien-
tist plaintiffs, then the tribes will challenge pretry much anything done or
proposed by anyene calling himself a scientist.

As scientists seck links between 9,00C-year-old skeletons and modern
people, they need evidence. Scientists always need more evidence; theirs
1s an ongoing inquiry, and from this perspective, Kennewick Man cannot
be reburied because you never know when a new technique might come
along and you would have to dig the man up again. (He is now under
lock 2nd key at a Seartle museum.) Nor should other bones be reburied,
as 15 currently happening under Nagpra. As Bonnichsen and Douglas
Owsley, a fellow plaintiff, have pointed out, all those bones of dead Indi-
ans collected over the years have scientific value. Nagpra has, indeed,
touched off a new interest in studying Native American bones — pre-
cisely the opposite of what it was intended to do.

The scientists” opponents in the Kennewick case also recognize the prob-
lem of evidence. The Department of the Interior, led by the National Parks
Service’s chief archaeologist, Francis McManamon, has commissioned a
number of studies on Kennewick Man. These studies, stll incomplete, seem
to lean toward the possibility that there is a plausible affiliation berween the
dead man and one or more modern tribes. Of course, some of thes: studies
have themselves relied on earlier studies performed on the very benes that
could, under Nagpra, be given to native tribes and perhaps buried.

The trail of evidence does not stop with bones. Judge Jelderks recently
gave the government six more months to do DNA testing. This raises the
possibility of having 1o extract comparative DNA samples from other
bones (say, a verified 150-year-old Umatilla skeleton that has not yet been
repatriated) and perhaps 1o get DINA from representatives of the five
claimant tribes, preferably people without an Anglo-Irish-French greac-
grandparent. Beyond that, on a global scale the DNA daubases are also
quite incomplete. For example, recent research indicates that ELropeans
and Native Americans share a distinctive genetic fearure, but there has not
been enough sampling of north Asian people to determine whether this
trait came to North America by that route. So someone will have o go 1o
castern Siberia and persuade people 1o give up DNA. From a thorough-
going scientific viewpoint, there is no dividing line berween today and
9,000 years ago. This is true for many Indians too, but they tend to com-
municate with their dead without digging them up.

One might have thought that ancient bones could be bracketed as pre-
history and removed from contention. If the scientists most actively seek-
ing those bones weren't 5o interested in finding non-Indian, pre-Indian
Native Americans, matters might indeed have turned out differ:=nt. But
ancient bones are of interest because of what they might tell us abaut our-
selves. It 1sn’t their remoteness that fascinates, but their potenuial for
closeness. We look for what we might have in common with them. This
probably explains why even some scientists have looked at Keanewick
Man and seen a white person. They find a connection by that means. Race,
however, is our category, not Kennewick Man’s.

The problem is that most human groupings, including races, are highly
subjective. Looking for objective scientific answers to subjective human
questions — like what a Native American is or the meaning of ancestry —
can distort both science and humans. Tribes already depend on anthropolo-
gists and historians in order to secure federal recognition. The Keanewick
Man case raises the prospect of their needing to depend in the future on ge-
neticists or perhaps craniometrists. For a federal judge ta be sifting through
the current science in order to reach a “final” answer to the question, What
does indigenous mean? seems rather curious and arbivrary. But then the
Kennewick Man story has been curious, and not a little arbirary, ever since
Will Thomas and Dave Deacy went 1o the Water Follies. Which helps to ex-
plain why the participants in the story have so often reached for racial lan-
guage -— so curious, so arbitrary — to try to make sense of 1. m
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to determine wihusther ther. 18 Y cuttural affiliation). The govemment has objected, and
responded that wnile it e " permatt study 1f 2t 1s ﬁnablc to establish cultural amli.atiom it 1s ot
able to be merz soeciit W Gus UME, MOre than 3-1/2 years after it made its first attempt 10
repatriate the skoielon However, defendants provide no reason why they cannot answer
plaintiffs” quartons new

B. The gossrament is Now stating that it believes plaintiffs are obligated to
make an "official adminsyratve request to study."

Over e past .everal weeks, the parties have exchanged - correspondence about the
plaintiffs’ study requesls. | )

Detendants, had provided an incomplete summary of “the study request,” and, in

connectien with that. <7ated.

"+ = ¢ thery bas not been any official adminisrative request to
sy, G euer o { Allison B. Rumsey, March 8, 2000

Plaintieds nave cern o regulation that requires tem 10 make an “"official admirstrative

o

request £ sl ore irankly, plaintiffs thought that the Court setiled that issue long ago.
Plamtifls raised their toilzm about procedural traps in the hearing held October 23, 1996. On
that occasion. Jeferises tned to avold plamtfis’ lawsuit by stating that plaintiffs had not
helaimed  tne cemec s, Tianufs concern then was that the government would argue that,
technicaliy, uo cla:. fad sver been made despite thousands of pages being filad with the court.
Ag gz resuln praaty s cslos that 1ssue with the Court just so nothing like thus would happen

again. ari i Uous cormented thal 2 simple letter would suffice to avoid a later argument tha!
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“filing a lawsult pTmar et oo urnder the Act” (Tr. 55). The then-attorney for defendants
accepted, withouw hadienye nat planutfs had timely made their position clear. Tt.57.

Plairiffs frankl dan't know what defendants want by their apparently sectet rule thal
there has to he w: "offic.ul sdmimustrative request to study." Defendants have, incidentally, never
advised what sore of T leel” aguedt thay necﬁ to see. Plaintiffs sense that thewr study requests
will be ultiegety deniod o3 hopreraber, 2000 (or later) with the statement that they were never
made "officialiv | Plecit i wscordingly request the Court to require defendants to copsider all
the requests containes o the adminisirative record, regardless of whether they meet the
sovernmeni's dcfininen of an “official administrative request to study.” Otherwise, this issue
wll undovbred v nave o oe addressed a the fourth annivcrsary of this Litigation.

C. Hefenctap®y continue to refuse to share information peeded by plaintiffs to
participaie in fhe ad:ninistrative process.

Defenianss L.vo Saed a “commitment” to make their lstudy data “available and
accessible o ducac i reponilts, scientists, and interested citizens.” Sce Kennewick Man: The
tnitial Srsenufic T ATanaTSn, Description, and Analysis of the Kenncwif;k Man Human
Remains. Demvtmeny i ie Intenor, October 15, 1999, Chapter 1 at paze 1. However,
plainifls havs Fees xciuded from reviewing that data

Amons; othe Langs, piaiatiffs have requested copies of the x-rays and CT scans that
Cefendunte nasle  ooe skeieton’s cranium ard that portion of the hipbone contaning the
embeddad ot ol Defendants have refused to provide these copies unless plainuffs

agree nat e diseriaT LS “anyons other than plaintiffs” unti the administrative record has

besn -Hed with cne cout. Other researchers, however, have apparently besn allowed
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unrestricted 2ccess 1o e sane X-rays that CT scans. See attached affidavat of Dr. Douglas

2 Owsley, who cifes & [ from a graduate student who was apparently given that access.
3 . . .
) In addition. planuitis have Tequesied COpISs of the expert reportss and other information
4 . .

gathered by Jefendant. Triaung ' whether the skeleton can be culturally affliated to any
5 ’ ,
& modem tribe. o resgii has been received to this request.
L D. Defendants hare grovided further ipaccurate information.
5 Detendais’ Feliu.ry 15 2000 filing with the Court includes a statement by Dr. Trimbie
9 . -~ - - -

that the Munseli Soi} {vlor Charts could not be used to describe colors on the Kennewick bongs
10

u because the charts do not coatain green sequences and because the colors of the Kennewick

\p  bones are motied” vather thap solid- See Trimble Affidavit at page 7. 1In fact, however, the

13 Munsell Charts contan eiafis {ha: depict green Sequences, including colors derived from plant
14 atenals (such as agae Sae attached affidavit of Dr. Thomas Stafford. Moreover, mottled
13 — . !
colors can be Joseritud oY ZVME the appropriate color chart reference for each color. See
16
Srafford Affidavit atpagt 2
17
18 D Troable 35 stares that “{h]andling causes the greatest damage 10 fragile bone,” and

19 ciles as suppoil [TRINS r=search by the University of Bradford.” Trimble Affidavit at page 4.

{ . _ L . , .
20 This statemen: is Miwalding o 2y the least, It is unfair and inappropriate o compare students

jos)
—

who are sliii isarntis ho~ 10 2entify and handle skeletal remains with experienced researchers

23 like plamtifis and trs ~oileagues. Furthermore, the University of Bradford research he citesis a
L

24 e e e o
~ ' Dr Tombies affitevit 3iso states. “[t]he soil chart imcludes 322 chips on pinc charts with
25 seven hues ot yellow

«! 7 See Tnmble Affidavit at page 6, lines 21-22. This statement appears

71 (e write of the following (more accurate) sentence from the Munsell

25 website, I color abrrs ars mounted on the nine charts: seven (7) hues {of red, yellow, brown
colora! wmd pore Chon o nd green colors .. )7 See Attachment 2 to Stafford Affidavit.

o be a4 carcidily <
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| swdy being conduotad b A gradualé student. It is sull preliminary and has yet to undergo peer

2 .
2 teview of any kind.
.
E. Plaiudffs have provided further recommendation for DNA tests.
4
) On March £3, Zud. or. Owsley answercd questions from Dr. McManamon concerning

¢ DNA testing of the sheiwion Their teleconference which was scheduled on two day’s notice

lasted for aprin»tnaisy. one nouL.

8 I addivnn i ot cccomrendations, Dr. Owsley advised Dr. McManamon that 2
9 - -

complete taphozome . auution of the skeleton should be conducted before any samples are
10
" aken DNA testunz. o rorred DI McManamon that such an evaluation will require 3 nurber

yo of differeni caperts, msluding specialists In physical anthropology, geoarchaeology, bone

13 fracture andiysic, bons taphonory, photography and digital imaging. These experts should be

1 axperienced o worklig ™ 11 ckeletal remains as old as the Kennewick skeleton. Dr. Qwsley also
1 5 - . - - - . -

advised v, Modananen that jmponant information concerming the skeleton and its after-death
16

. history couid be st Tine petessary taphonomic Jata are not obtained before more samplcs are
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1 removed. The i moonance oi conducting a complete taphonomic evaluation was also emphasized

IR

in a letter sentio 1< fendants on March 20, 2000.

Dated this 3% dav of Apnl, 2000

5 By. '

Alan L. Schneider, OSB #68147
6 Telephone: (503) 274-8444

_ Attorneys for Plaintiffs

BARRAN LIEBMAN LLP
, _
By

%2 A Barran, OSB No. 80357
Telephone: (503) 228-0500
Attorneys for Plainuffs
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MAR 1 4 2000
U.S. Department of Justice
RECEIVED

Environment and Natural Resources Division

Adlison B Kurmsey

- , Telephonc (302) 5140750
Office of Aspistunt Atiprngy Lranare :
950 Penngpivania Avents . - a0 S1a o
Washingtan, DC 20338-v6i ) acsimile

March 8, 2000

Alan L. Schaeider, 59
1437 S.W. Cotumbia Strees
Suiwe 200

Portland, OR 37201

Paula Barran
601 S W. Second Ave., suite 2300
Portland, Oregon 972043159

By Fax and maii

Re.  Boamiingeel al v. United States, CV-96-1481 JE

Dear Alan and Paula

fn my Februacy 4, 2000 leter | informed you that the agencies would be using the March 11,
1997 Motinn e Assess To Study filed with the court as the besis for responding to the plaintiffs’ study
requests. Jr an attem(s i Cnstie that the agencies respond as accurately as possible to the studies the
plainti {fs wstt W carm> o4t 1 made the reascnable request that you supplement that study request, if
appropriate, ¥ citatinns w the uther documents that contain details of the proposed studies.

This it reasorabic as there has not been any official administrative request 10 study, other than the
o letters of Sepremes 24 and 26, 1906, which I am sure do not encompass all that plaintiffs wish to do.
¥ our response that The Mareh i1, 1997 filing that contains your Request to Study 15 not in fact your
request 1 study and aubsejuent refusal to provide any clarity to what your request to study is, is not
nelpful. Whils the agsraies ars jooking at every filing and letter ever submitted, much of which has
nothing w Aa with sty iney cannot ensurc the most accurate response to plaintiffs’ request unless you
help tham.

| hereTore, untyl ihie zgency reccives an official request to study or the additlonal information that

Page 7 - PL'S APRIL 1,

2000 STATUS RLPOR © DOI 08232



R R A Y AV . ma 1

- hw . \
- _ .. Lo VAAG
BARREN L BMA

Fax:303-274-1212

Apr 3 2000 14:3% P 0S o

we requested, we witl cont.nue 1o assume that the basis of your request to study is contained in the
March 11, 1997 filing.

Sincerely,

Ah—

Allison B. Rumsey

cc: Frank McManam:on
Carla Mattix
Sonny Truebkle
Russ Perit
Rebecsa Ransom

Jason Roberts .
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Environment and Nafumi RESOWTES BEQ&KIVED

Aiison B, Aumod
Office of Asyistan? Asorney Genentl
950 Peansyluama Avenge, MW
Washington. DC raecenl

March 9, 2000

Alan L. Schaeidar, sy

1437 8 W. Colurabia St _
Suijte 200 -
Portland, OR 97201

Paula Barrait
601 $.W. Secend Ave . Sopite 2309
Portland, Cregon 97204 3199

By Fax and matl

Re: Bony e

-t al v. United States. CV-96-1481 JE

Dear Alan and Paulz

ey Paulaand Ala
T o o s W -
Vi dDREL T

pood faith 1o respons % e scientists’ request to study. We mere
ensure dial sy W0

a cenal of the plainttl renuest to study.

Sincerely,

Allison B. Rumsey

ccl ook Mocisnanes
T N [
AT IV
Semny Triodd
Ho1us Pety

RoeOeold aakiiosm

Page 7 - PLS APIUL 1
200C STATUS REPOFT

Tdephone (202) 51642750
Facsimile (202) 5140557

e nisinterpreted my letter of March &, 2000. The agencies are working in

ly sought some assistancs from you 10
‘o4 mrost accurately to the request to study. My earlier letter was not in any way
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Alan L. Schatder, OSB No. 63147
1437 SW Cotumnbiz Sueey, Swite 200
Portiand, CR 97201
Telaphoue: (507} 274-¥a24
Facsinile: (503) 274-8445
Panla A, Barrm, OSB Ne. 80357
BARRAN LIERMAN, 1JF
601 SW 27, Suite 2340
Partimd, OR 97204
Telephone: (503) 228-0-%
Facsirmile: (507 2741212
Atoimeys for Plamail
¥ THE UNITED STATES DISTRICT COURT
FOR. THE DISTRICT OF OREGON
ROBSON QONNICRSHN eral, )
) USDC No. CV 96-1481 JE
PleintEs, )
3 AFFIDAVIT OF
v i DOUGLAS W. QWSLEY
1
UMITED STATES OF AMERICA, )j
DEPARTMENT OF THF ARMY, ezal, )
)
Defeadane=. )
STATEOF _Mifamuos )
¢ s
Cormey of ¥ ®al fe )
1 Dougias W Orvenley, being fivst nly swaoin, do depose and state a5 fci}uws:
i { ars coe of the plamtfls n the above-entitlen case.
2. { aw a Cgadar andd:eDhr.u'uanadot'P!:yﬁcal Antigopology of the Natisna: Museum of
Natyra! Hiszory, The Santhsoman hrstitution, Washington, D.C.
. 1 recemiy reseved @ request om @ graduate swudenr at the Umiversity of Ariansas,
PAGE L AFEILAVIT OF DOUGLAS W, OWSLEY CARchiwd T A F1OA ¥iOwley-AFES. doc
ALAN L SCEINEIDER

1437 SW Caolumbia, #20C
Pordagd, Orages #7301

{503) 2758444

- | DO 08235
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4

| Fayeneville, for perpussicn o ke XRYS ond CT-scans of selected long bones from hozaan skeletnl
rermais that wre part of 15 -sanal Museunt's coltecgons. It i my understanding that the parpose of such
z-rays md CT-scir3 1510 serug miormabon on bone remodeling a0d biomechamcs in hurpans froro known
5 pme periods, sobaistente aferns and environmuents. R is also oy understanding that s stadeat has
alygady eXITTEAeL cros-seczans Sem e Kempewick skelemn 1 co not persomally know where she
Jotpined avesss e SEE coorimcortions. Jloweve, Dr. Jeromme Rose, who was 3 mevnber of defendans' frst
phase study x5 0d (ae ety of the Umveraty of Arkanszs, Fayetteville.

K { Eave e e sudent permission to use the facilities of the Nacoaal Museum to obtain

the data she hzsﬂ:nu.cctr'i
!a DATED Lh‘lS ’ day of March, 2000, ' .

IpINPPY FUN o Cstan
Douglas W, Owsley - O

CUBSCRIBED snc SWORN so before e this z,i day of Maxch, 2000

| e A&

Nomy Public far _Mrainin
My Coramission Expires: [ 302000

PAGL 2 ArTDAVITOF DOUGLAS W, OWSLEY € \Richlard o' AFFILAYAOwsley-A S doc
ALAN L. SCHNEIDER
1437 5W Columbia, #2050
Portland, Oregon 972C1
(503) 2748443
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1
51 Alan 1. Sdtmeider, OSB N 6r14?
1437 SW Lohanbis Stvet, Sulw 200
31 Purtiand, OR 97251
Telephond: (503) 274834
o1 Faesmilcl (503) 274-8442
3 Paula A. aran, OSBNe UYINT
¢} BARRAS LIEBMAN, LL.T
520 SW Ymmhul Street, Swie 500
-] Portiand. R 97204 . -
Telephond: (5073} 228-05%0 ".
g] Facsimile ($03) 2741212
st Auorpeysitor Plamnff !
19 . : .
I ' N THE UNITED STATES DISTRICT COURT
3 FOF. THE DISTRICT OF OREGON
13 ) '
ROBSOM BONNICHS SN, etal, ) :
e ) . USDCNo.CV 96-1481JE
‘ Plainufls. ) :
15 -1 ) AFFIDAVITOF
v) 3 THOMAS W. STAFFORD. JR-
i6 )
UNITED ETATES OF AMERICA. )
17} PEPARTMENT OF THE ARMY, ctal, )
)
ve Defendants. )
wf —————
20 STATE( COLORATAS )
¥s.
11 Cousty ofiBouider J
P 1, s W Swafiord, 5o bciugﬁmculyswom.dodepoé:mdmwzsfm
3 ! [ aer. e fousder and president of Stafford Rescasch Laboratories. loc.. Boulder, Colarado
U] (pereatter|=SRLT).  Fusiber detarsts of my professioml cxpericnbe and qualifications &re contained in
1Y itfidawts kr-:v‘iou:‘;;. Siod with the Court fec Plaintiffs” Moitou fO( Order Granting Access o Study the
6

Page (2 - PL'S APRIL 1
2000 STATUS REPORT

Skeleton (Maren 1i. 1577 Plastiffs’ Reply (Motion for Imediate Response) {August 10, 1999).
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Ti o \ rcfcm:d-toas“Muﬂc“SOﬂ
= ;7 zad Plamt 1SS ColurCTmS (a\w MRY
1 P Whausell S0l ;

ist aoientsts
or “Munweii Chasts”) & routmcly used by geolnglst:. aschacologixts and ather soen

cotor of & wiT -"-anwjectsmdnmmlmmﬂ& Mchammbeusedinrmy

betanice haviag <olar mumgbmmp:dlwofﬂwirmdmm In sddition w rcd, yellow ad brawa
su ¥ . ,

tlesa

¥ tues, the wasel) Chats Lelude two charts of “Gley™ colors (:,c.,b'ius., green ond gray)- Attachment | &
¢ copy of pagesﬁcmmvcdzﬂon ofm“mxﬂcmushow;howmwlmm d.cpvcied In
TV addinaa (b dose Two chern of Giey colors, there ase other Munc‘l Charts thet ean be puschased for
’ ey uﬁ&nﬂlbu@uslc‘sdmvc‘iﬁ‘ompmm(&wﬂpﬁ) They provids au oven
9
0 wider of gens. ' ,

4 Amchmﬁzisnmpyofmmuﬁﬁmmch{msenmdpsmbmgmc}vmcu
1l H

2] oo ohﬂ.j; sysem  Tre wersie address ig: munsell.com/mumcheckfum.
|

objwauasm&z:mmomedormﬂ-aat«eamhedmmedwgwgdu

a3

14 Cczmcmnmfawc:ﬁotca:hoolot Insuchﬂuiw.mepmdommm color is wsually
15 rst and thes ! Hx,xcordsryorsubsxdmcmm Lfmycblntunmobjccthasmn}.upbﬂ:dcsur
16 hm&amﬁmscmmmdmdbdbypvm&cmofﬂxmm For example, & gyeen color vould
17

te dcs.ddxda-s SY&E = 5 &3,

18 D&AT‘:.D disZ T dasy of March, 2000.

19
. R ThumasW Smﬁ'ord. Jr.
2

23

s

L

26

PAGE 2 AFFMAVIT OF THOMAS W.STAFFORD, JR.

ALAN L- SCI-B\TEIDER

1437 SW Colurmiia, #200 |

Portiand, Oregon 97201 ";
(503} 274-3444 i
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Munsell Specialty Color Chans P15
5 ‘ﬁ; qﬁ. ' ‘ - .
S - TER, Munsell Specialty Color Charts

Munselt® offers unique ~olor reference materials that play a vital role in many industrial and
scientific fields.

« GretaghMacbeth CoiorChecker
« Munsell S._Qil_g_qg_?jaqtﬂssue Color Charts

« Murselt Cotor Charts tor Colar.Coding
. Munsait USDA Fa'-,;ﬂ-c;kt{:r,‘ﬁt_sa_ng_a_gﬁ

e et s e e e T e e e ————c e e o s

GretagMacbeth ColorChecker®

One of the most phatsgraphed images . the world, the ColorChecker is a unique test
pattern scientificatly designed to help determine the true color balance of any color rendition
system. It allows you to avord costly mistakes by checking for petential problems.

Some of its applicatiens include:

. Photography: Chesk films, lights, fiiters and paper.

. Graphic Arts: Cneck any printing or proofing process.

. Electronic Publishing: Check scanners, monitors and proofing devices.
. Televisicn: Chesk cameras, monitors, lights and film,

The utimate goal of 2y process of photography, electronic publishing, printing or television
is to reproduce alt cines perfectly. To help make meaningful judgments about color
rendition, 2 tatalfy nee subjactive standard of comparison is needed. That is why the
GretagMacbetn ColorChecker chart was developed. It provides the needed standard with
which 1o compare, rmeasuie and analyze differences in color reproductior. in vanous
Processes.

The CoiorChecker is & checkerbaard array of 24 scientifically prepared colored squares in a
wide range of colors. Many of these squares rapresent natural objects of special interest,
such as human skir, foliage and biue sky. These squares are not only the same color as
their counterpaits, tut also reflect light the same way in all parts of the visible spectrum.
Because of this unigue feature, the squares will match the cotors of nawral objects under
any illumination ar: with any cotor reproduction process.

The ColorChacker Tram provides an easy way to recoghize and evaiuaie the many factors
that can affect colcr reproduction. To avaluate the effect of varying any glven factor, simply
compare the chari's color image (photograph, television picture, computer monitor of
printed samgle) with he actual ColorChecker. This comparlson may be made visually of
through optical deiisity measurements

The CoiorChecker Shan iz praduced in the Munsell Color Lab at GretagMacbeth.

hoep:// www muasell cory rmuacheck.htm Page (£ -PLS APRIL 1. 03/31/20C0
2000 STATUS REPORT
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© ' Muonsell Specialty Color Charts P.17

« Soil Book g, fant Numbet” 50209

. individuai Soil Char. 10R. Part Number: 50223
individuat Sotl Chart, 2 YR, Part Number. 50224
Individua! Soil Chart. &YR, Part Number: 50225

« \ndividuai Soi Chan 7 8YR Part Number: 50226
. Individual Soil Cran, 10YR, Part Number: 50227

« Individual Soil Chart, 2 5Y, Part Number: 50228

« Individual Soil Chart, 5Y, Part Number: 50229

« Individual Scil Chan, Gley Set, Part Number: 50230

e e e e e —— —

Munsell Plant Tissue Color Charts

These color charts provide @ means for determining and recording the color of plant
tissues. This nformaticn is important to scientists working with growth rates, nutnient
deficiency, plant diseasé and other plant processes. Approximatety 320 matte color chips
are permanently mountzd on charts of 17 nues (2.5R, 5R, 10R, 25YR, 5YR, 7.5YR, 2.5Y.
5Y 2.5GY.5GY. 7 52y, 2.5G, 5G, 7.5G, 5BG, 2.5B and 5RP) in a loose ieaf binder. Chart
size 4 267 x 7.25". Chip s12& 172" x 5/8". Mask included. ‘

Part Number: 581 50

s e T T T e e e i

Munsell Color Charts for Color Coding

Used for colcr oG5 ~f wire and cable insulation and by Electronics Industries AssocC. (Std.
RS3588-A) for use wih slecironics components. Ten color charts in binder: Red, Orange,
Brown, Yetlow, Green. Blue, Violet (Furple), White, Gray (Slate}, angd Black. Each chart
defines the Cantrers (ideai) color and the permissible tolerances. High gloss chips are
perrnanently rmounted on S50 x 117 cnart. Includes 3" x &° swatch of each Centroid and
copy of 3TU 1 8359-4. Minimum craer of 10.

Part Nurmber. 50115

e I et b R 2 T - ——————— -

USDA French Fry Standards

Pnnted color rangss rast specifications set by USDA for frozen french fry potaioes. Set of
5 identical reproductions i a folder with instructions. ‘

Part Numbpei aoCsC

— — — I e e e e — e b m— T

Cor informaton i 1o s order, click here.
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. BORRAN LIEBEMAN

STATE OF OREGON

County of Mul:nomah

EMRD TUVAAG

Fax:503-274~-1212 Fpr 3 2000 15:C2 p.22

}ss.

)
J

1, Tamaia L. Thorud, being duly sworn, depose and say: (1) 1 am a competent

person over the age of 18

vears and am not a party nor an attorney in the proceeding

entitled Bonnichsen, <t a! v. United States of Amerijca, et al in the United Staes District

Court for the Distrct of Oregon and bearing docket number CV96-1481-JE in said court;
(2) 1 am a person regularly employed by Barran Liebman LLP, with offices at 601 S.W.
Second Avenne, Suite 2300, Portland, Oregon 97204-3159, who are attomneys for
plamntiffs 1n said procezding, (3} On April 3, 2000, [ served the foregoing document upon
defendants in said procecding by mailing a copy thereof 1o the attorney(s) for said partics

at the last kxnown address:

Timothy W. Simmous, r'sq. Michael T. Clinton

Assistant U.S Afttornev
U.S. Artorney's Office

1000 S.W . 31d Ave . Suite

132919 NE 88" Cir
Camas, WA 98607
600 Attorney for Asatru Folk Assembly

Portland, Oregon 97.:14 2942

Allison Fumsey
U.S. Department of Jusuce

Office of the Assistant eneral Counsel

950 Penn. Ave . NW Room 2740

Washingion, D.C. 203300001

Attomneys for federal defendants (via mail aed fax)

David Conunmgs
Douglas Wash

Dantel Hester
" Fredencks Pelcyger, et al

Nez Perce Tribal Exscauve Committes 1075 South Boulder Road, Ste 305

P.0. Box 304
Lapwai, ID 83340

Louisville, CO 80027
Attorneys for Umatilia Irdian

Attorneys for WNez Peree Tiibe Reserve

\//{f’ﬁt‘z/\é{ z %&Z%&

Signed and swo to before me this % I“Iday of April, 2000,

- T TORFICIAL SEAL zQ!f ) \/sz
: it 1AL { £
' ; CIANNE VIALED
@ r::% r.;mqs;ugu.:-o.-a-:GON Notary Public for Oregon )
OMMISSION N7 325505 [ : . - -
AN S5t EXPIAES OOT 25 2003 My commission expires:__ [0~ 2(p - 02
AFFIDANVLIT OF MATL NG

PORTLAND 122028 21

BarrAan LIEBNMAN UF
131 2 W SACOND AVENLTE. SUITE 130
PORTLAND, ORECON 07204-2159
{5033 210.0500
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