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RE: Kennewick Man

Dear Robm:

This responds to your recent letters to Campus Counsel Steven Drown raquesting that
the Davis campus retum bone fragments in its possession to the federal govemment
and is further to your discussions with Mr. Drown conceming procedures for handling
and storage of these bone fragments. We are still not clear as to why the federal
government is demanding possession of this smail bone fragment that has been in the
possession of the Davis campus for the last year-and-a-half, safely stored and secured
pending resolution of the lawsuit conceming scientific study of Kennewick Man. While
we concede that, based on the information available to us, the federal government has
jurisciction cver the bone, no one has articulated a reason why the federal government
raquires this small bone fragment now in order to conduct the investigation necessary to
determine whether the skeleton is of Native American ancestry.
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The Davis campus will, of course, retum the bene if required by the federal government.
However, this letter makss several different recommendations that would permit
Profassor Smith to conclude his DNA analysis of the bone in a3 manner that would best
preserve the sclentific value of the bone and that, we belleve, would be of great benefit
to the federal government. if the federal govemment declines thase recommendations
for further study. we strongly recommend that, at a minimum, Professor Smith's
recommendations for handling the bone be carefully followed in order to minimize the
opgortunity for contamination or manipulation (e.g.. substitution of the bone) that would
compromise the scientific value of the bene for future DNA analysis.
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As discussed beicw, the University wishes fo comply with its legal cbilgations and also
to assure, to the fuilest extant possible, the scientific integrity of the bone for further DNA
analysts.

A.  Background.

The fcllowing represants our understanding cf relevant facts. David Gierm Smith, a
professer in the Department of Anthrepclogy, University of California at Daws, has
cosssssicn of fragments of 3 metacarpal bone that came frem a set of human remains
discovered in the shallows cf the Cclumbia River near Kennewick, Washingten. in July,
15$6. Recausa this porticn of the Celumbia River is contreiled by the United States
Armny Corps of Engineers, we understand that these remains, including the bene
fragment in the possession of the Davis campus, are subject o the jurisdiction of the
federal govemment pursuant to the Native American Graves Protection and Repatriation
Actcf 1990 (25 U.S.C. §§ 3001 et seq.).

Dr. James Chatters. an anthropologist, assisted the Cercner of Banten County,
Washingten, in evaluating the remsins. Dr. Chatters excavated and analyzed the
skeleton pursuant to an ARPA permit he obtained from the Army Corps of Engineers,
Walta Walla District, dated July 30. 1996. We understand that, with the agreement of
the Corps, Dr. Chatters sent the laft fifth metacarpal bone to the University of California
at Riverside for radiocarbon dating of the bone. Thereafter, Dr. Chatters contacted
Professor Smith's office at UC Davis and requestad that DNA testing be performed on
the metacarpal bone in furtherance of his forensic examination of the skeleton.

Upen recsiving approximately 1.5 grams of bone fragments from the UC Riverside
campus (hereafter collectively referred to as "the bone™), a graduate student in
Professor Smith's laboratory commenced DNA testing in early October, 1996, with the
objective of determining the presence or absance of mitochondrial DNA segments found
in modem Native Americans (haplogroups A, B, C, D, and X). These tests, which
require a sarias of extractions, amplifications, and analyses, would assist in determining
whether or not a biclegical affinity exists between Kennewick Man and medem Native
American people.

After completing two extractions and performing related ampilfications, Professor Smith
halted further study of the bone in compliance with direction he recsived in late Oclober
1586 from the Ammy Corps of Engineers and the Benton County Coroner's office. The
tasts completad at that time did neot permit any conclusion regarding whether or not the
Kennewick spacimen is a member of one of the known five Native Ameriean haple-
groups. Since that time, no further analysis has been conducted on the bone, and it has
been safely and securely stored on the Davis campus in a manner that preserves the
integrity of the bone for further DNA analysis.
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Based upen your representations, and information currently available © us, we believe
that the tone is the property of the United States gevemment. If required by the
govemnment, the Univarsity will, of course, transfer the bone in its pecesgession o you and
Dr. Michael Trimble, Ph.D., Chief, Curation and Archives Analysis Secon, U.S. Army
Corps of Enginsers. on May 8 in accordance with your request. However, as discussed
below, pricr to transierming the bone, we request that you consider allowing Professor
Smith to conclude his study In accordance with cur recommendations. We believe this
would be of most value to the faderal govermment and would best assurs preservaticn of
the scientific value of the bone. In making these recormmmendations, we are mindful of
the order of United States Magistrate Judge John Jelderks, dated Juns 27, 1997, in

B nit , which requires that thg Kennewick Man
remains *be stored in @ manner that preserves their scientific vaive.”

1. Opportunity for Further Study by Professor Smith.

Professor Smith, a professor of anthtopology in the Department of Anthropalogy at the
University of Califemia, Davls, and a research professor with the Caiifomnia Regional
Primate Resaarch Center at the Davis campus, is one of the foremost authorities on the
use of DNA analysis in the study of archaeclogical remains. Professor Smith heads the
UC Davis Malecular Archaeology Program, whera he has a research emphasis on
human and primate evolutionary biclogy. Professor Smith had already-invested
substantial time and effort in the DNA anaiysis of the Kennewick Man bone fragment,
before he halted his study at the request of the federal government. Professor Smith
wouid lika an cpportunity to conclude his study of the bone, with assurances that the
bone has been cared for in a manner that preserves its scientific integrity for DNA
analysis.

One of the most significant concems in conducting DNA analysis on archaeological
remains is ensuring that the bone sampie has not been contaminated.! Professor Smith
is particularty concamed about ensuring the scentfic integrity of the bope sample in his
possession. as he is confident that this bone has been handled and stored in a manner
that limtts the possibility of contamination for further DNA analysis. He does not have
the same lavel of confidence for other bones of Kennewick Man that have been handled
and stored by others. in his view, the bone specimen in his possession.is the only bone
of Kannewick Man for which scientifically retlable DNA analysis can be conducted.
Obviously, the risk of contaminating @ bone rises significantly in relation to the amount of
handling and to the number of pecple who handle the bone. Ungloved handling of the

' In fact. during Profassor Smith's analysis of the bons, 8 second extraction had Been initiated, but
the amalysie was not complsted pecause the extraction was determined o be contaminated.

DOI 02750

0430738 THU 13:19 [TX/RX NO 8397])

s

AT S T s i e R A R 1 aE g T~ = L S e

Mwpgtna

>

PR SN

oz

o N R e T




L

Y B v ninw umfl LLIE a0 FL
o -

—Cr T P o ALY W7 P LD At el Y D hieme oo

Rcbin Michael
Apnt 30, 1998
Fagn &

bone by a perscen transfers DNA from that person to the bene, thus cortaminating it for
future ONA analysis.

In this regard, we have the fellowing recommendaticns in dedining order of prafsrancs.
We aiso beiieve the order of recommendations reflects a comesponding dedine in value
‘o the government and assurances that the screntific value of the bone wilt be preserved.

a. First Preference: Parmit Professor Smith to Compiete His
Study Now: We understand that the federal govermnmaent will liksly require that DNA
analysis of Kennewick Man be conducted in order to maks a detarmination as to
whether the remains are of Native American ancestry in accordance with the
requiraments cf NAGPRA. For the reascns stated above, we believe that Professor
Smith is best qualified and best situated (o assist the federal government in this
endeavor. Further, by maintaining possession of the bone until his study is concluded,
the risk of contaminating the bone is substantially lessaned. Professor Smith has
indicated that he would be pleased to work in coordination with Corps archasciogists in
conducting further study of the bone and to share his resutts with the federal
government. Professor Smith has agreed to finish his study at no cost tn the federal
government.

b. Sacond Preference: Split the Bone Sample: If the foregoing
recemmendation is unacceptabie, Professor Smith recommends that the bone sample in
his possession be split, with a portion remaining with him to conclude the study
proposed gbove, and the remaining portion transferred to the fedaral government for
handling in accordance with the protocols recommended below.

c. Third Preference: Opportunity for Future Studyby Professor
Smith: If the federal govemrnent insists upon custody of the bone, bufslects to conduct
DONA analysis of Kennewick Man in the future, Professor Smith requests that he be
provided with a spiit sample of the bone curmently in his pessession to enable him to
conclude his studies. The other portions of the bene could be sant by tha government
to different laboratories, resulting in multiple ODNA analyses, thereby increasing the
defensibility of the [ab resuits. Under this scenano, Professor Smith would recommend
that the bone be handled and storad in accordanca with the protocols descnbed below
tin order to ensure that thae scientific integrity for DNA analysis is preserved to the
maximum extent feasible, for whomever conducts tha DNA analysis.

d. Fourth Preference: Professor Smith Be Consfdersd for Use as
an Expert: At the very least, we request that he be considerad by the federal

govemment when seiecting experts to conduct DNA analysis on Kennewick Man. [n the
event that Professor Smith is selected, he would request that he be permitted to study
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the same bone that is currantly in his possession and that the protocols descnbed below
te followad to help assure its scientific integrity for future DNA anaiysis.

Thank you for providing the Davis campus with a copy of the precadures recommended
by Dr. Trimble for transportation of the bone from the Davis campus to the Battelle
Pacific Northwast National Laboratory in Richiand, Washington, for sterage with the rest
of the Kannewick Man remains. The following recommendations of Professor Smith are
designed to (1) ensure the scientific integrity of the bone for future DNA analysis, and (2)
permit easy tracking (ensuring its identity) and retrieval of the bone in the event future
ONA analysis is performed on the bone.

a. Status of the Bone.

The bene fragment recsived by the UC Davis campus from UC Riverside has been
handled in three different ways. Approximataly 0.5 grams of the bone has not been
used for any axtraction {the "unused bone”} and has been split into two equal parts, with
each part placed in a separate 2 milliliter Eppendorf tube. Each Eppendorf tube has
been closad by flame sealing the tops of the tubes, and both tubes have been placed
mnside a 50 milliliter Coming (polypropylene) tube.

Another approximately 0.5 gram portion of the bone was that portien from which
samgies, on two separate cccasions, were removed for the previous two extractions
("the extraction bong™). It remains in a 50 millititer Coming polypropylene tube.

The last fraction of the bone has been already extracted using phencl chioroform and
represents the residue left from the previous analyses (“the residue bone™). Professor
Smith beligves this portion of the bone is of no use for further DNA analysis. This
fraction of the bone remains in two 15 milillliter Coming polypropylene tubes ssales with
parafiim.

The plastic tubes have besn wrapped in bubble wrap and placed inside a Tupperware
container. The Tupperware container is locked in a fire-proof safe in Professor Smith's
office; the safe requires both a key and an electronic combination to open.

b. Recommendations.

Profassor Smith finds acceptable the protocols for packaging, transporting, cataloguing,
and storing the bone described in the two "memorandums for record™ by Dr. Trimble,
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dated April 7 and April 17, 1598, respectively (enclosed). except to the extent they are
inconsistent with the following recommendations:

1. The Tupperware container containing the bona fragments should be
ceened only to verfy its contents and onty by somecne wearing uncontaminated plastic
gloves.

2. Thereafter, the two 50 millliter Coming polypropylena tubes should
not be removed from the Tupperware container untii the samples are prepared for
shipping for DNA testing.

3. The container holding the bone fragments shouid be transported
and stored in an envircnment that is not excessively hot (excessive heat damages
DNA).

4. in the event future DNA analysis of Kennewick Man is required, the
ONA analysis shculd be conducted on the bone fragments in the two S0 millditer Coming
poiypropylene tubes. Professor Smith recommsnds the following actions when the
samples are preparsd for shipping for DNA testing:

e The "extraction bone” cumrently contained in ene 50 milliliter Coming
polypropylene tube should be spiit and placed in two separate
2 milliliter Eppendorf tubes and the lids of the tubes flame-sealed.

s One Eppenderf tube eontaining one portion of "unused bone® and
one Eppenderf tube containing ene portion of "extraction bone”
should be placed in a 50 millilitsr Coming polypropylene tube. This
50 milliliter tube should be seailed with a screw cap that is glued
shut with Super Giue. This 50 milllliter tube should then be wrapped
In bubble wrap and placed in a Tupperware container.

® The same process shouk! be compieted for the remaining sample of
"unused bone” and “extraction bone.*

s |f and when further DNA testing is required. one 50 millliter Coming
polypropylene tube conaining bone fragments should be sent to
one DNA testing facility. and the other 50 miliifiter Coming
polypropylene tube shouid be sent to another DNA testing facility.

® |n the event that further DNA testing of Keanewick Man is sllowed,
Professor Smith should be allowed to conduct DNA testing using
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cne cf the 50 millititer Comming polypropylene tubes containing a
portion ¢f the "unused tone” and a porticn ¢f the “extraction bone *

e Under no circumstances shculd ventllaticn heles or identification
latels be placaed in any container hoiding the bone fragments
{eontrary to the recommsndaticn of Dr. Trimble in paragraph 4.a. of
his April 7, 1998 "memcrandum for reccrd”), as this would increase
the risk of contamination of the bona samplas. Labeling should te
limited to the external surfacas of the Eppendorf and SC milliliter
Coming polypropylene tubes.
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e The handling of the bone fragments in preparation fer shipging for
further DNA testing should be conducted only by a Qualified scientist
who has experience in DNA testing of archaeclogical remains.

Pt T

We believe that compliance with the foregoing reccmmendations will preserve the
scientific value cf the bone to the maximum extent feasible and is, therefore, In the best
interasts of the faderal government and of the scientific community which is clesely
fellowing this situation.

s S A

Thank yeu for your careful consideraticn of these recommendations.

Very truly yo

Steven A,
Campus Counsel
Vice Chanceilor-Research
Ene.
c: David Glenn Sinith, Ph.D.
University Counsal Fred Takermiya
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