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1. As agent for the Bentvon County Corone;’, State of Washington, I took physical
‘

possessicn of the Kennewick Man skeleton (or portions thereof) from July 28, 1996, through
August 30, 1996. The purpose of such possession was to assist the Coroner in his forensic
investigation to determine, if possible, the cause of death and the identity of the individual.
When our investigation commenced, we were not aware that we were dealing with an
important archaeological discovery. That fact did not become known untl the geologic age
of the skeleton was established through radiocarbon dating.

2, During the short period of time that [ had possession of the skeleton, I was able
to take only limited measures to stabilize and preserve it. These measures consisted
principally of the following:

A Each of the bones was carefully dried to remove as much excess moisture as
possible. The final stage in this process invalved slow drying of each bone in a partially
closed bag to reduce risks of czzcking and warping.

B. To the extent possible, bones were cleaned of most sediments and concretions
by gentle brushing and careful use of a dental pick. Only those surfaces needed for
inspection or measurement were thoroughly cleaned (where possible).

C During the drying process, tiny cracks began to form in the brain case and in
one tooth. To halt the progression of these aacks, all skull parts were treated with a dilute
solution of water soluble polymer. In addition, the skull was bound with broad rubber bands
to prevent further &addng while the polymer dried.

3. My treatment and examination of the skeleton was not completed when I was

ordered to turn it over to the Benton County Sheriff for later transfer to the custody of the
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Army Corps of Engineers. I was given only two hours advance notice of the turn-over, and
as a result ] was not able to adequately prepare the skeleton for storage.

4. All of the bones of the Kennewick Man skeleton were placed in ziploc plastic
bags. The bones of each hand and foot were placed in a single bag (one for each hand or
foot), as were the fragments of the left and right ribs. To the best of my recollecton, each of
the other skeletal elements was placed in a separate bag to keep these bones from rubbing
together. Since there was insufficient time to wrap the bones individually or to obtain
padding to insert in or around the bags, air was left in the bags to provide some cushioning
between the bones. This was a temporary expedient and should not be continued on a long-
term basis as it can contribute to the growth of mold and bacteria. I did not have time to
label the bags or the individual bones.

5. After they were bagged, all of the Kennewick Man bones were put in a single
box. To reduce risks of crushing, the heavier bones were arranged in the bottom of the box
with the lighter or more delicate bones on the top.

6. The above measures are not adequate for long-term preservation of a skeleton
of this importance. Among other things, the following steps should be taken (at a minimum):

(a)  All of the bones should be inspected to see if more drying is needed.

) Those bones that are in a weakened condition should be stabilized to
prevent further deterioration.

(c) The bones should be surrounded with archival protective padding ar
repacked in rigid cushioned containers.

(d) The skeleton should be stored in an air-tight, moisture proof container.

(e) The bones and/or their containers should be properly labeled.
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§3) Organic materials (such as plants) and other foreign substances should
not be added to the storage container, with the exception (if needed) of

desiccants and other suitable preservative agents.

7. All of the above matters could have been ascertained by the Army Corps of

Engineers through examination of the skeleton and my investigation notes. Copies of my

notes were provided to the Corps in mid-September, 1996.

DATED this 22_day of /fp/méf v, 1997,

A
€ Cratfers, PRI, T

SUBSCRIBED and Q“ORN to before me this 22 day of ;@? A, 1997.

\“
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1 1 zm the head of the Conservation Department, Denver Museam of Natural

History, Denver, Colorado.

2 2 My professional qualifications are as follows: I hold a Masters degree in Art
3 Conservation (artifacts) which I received in 1989 frem Queen’s University, Kingston, Ontario,
‘ 2nd a2 Bachelor's degree in Science (honors) which I received in 1986 from the University of
: Waterloc, Waterloo, Ontaria. Following my graduation from Queen’s University, I received
7 two years of further advanced conservation training as an Ethnology Fellow with the
. Canadian Canservation Institute which is a world leader in preventative conservation That

9 training program was followed by a year of contract werk assessing the preservation needs
10‘ of natural science collections acrass the country. [ have co-authered four published paperss |
11 ﬂ on conservation subjects, and have recelved overa half dozen grants for conservation projects.
12! Ag head of the Darver Museum's Conservation Department, I am respensible for the

13} preservation of all museum collections, including artifacts, human remazins, nonhuman

141 .ama2ins and archival documents. The Denver Museum holds collections of both human and
18| nonhuman skeletal remains. Among other things, the Museum is currently conserving the
1 partial skeletal remains of an individual who is believed to have lived more than 9,000 yeass
v ago. The design and implementation of the preservation measures being used for those
:: partial remains is one of my duties for the museum

20 ' 3. Preservation of human and other skeletal remains is a matter of identifying and
= responding to the agents of deterioration that can result in damage og loss of value (both

| scientific and culturall to the remains. To effectively preserve skeletal remains, the party

responsible for thelr care must assess and implement appropriate strategies to deal with the

(@ the parpose for which the skeletnn is being preserved (Le, the scientiSc and/or

7
23
24 following factors:
25
- cultural values to be protected);
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-] its present condition and sﬁuzpﬁbilify te further deterioration;

1 (0  the nature of the facility or building where it will be stared:
2 (@  the hardware (ie, cabinets, containers, etc) in which it will be stored:
3 (e the pelicies and procedures for its curation.
‘ The follawing discussion is based upon cansiderations relevant to skeletal remains that have
: been recovered from 3 long-term buried (Le, below ground) environment that was wet but
; believed to be free of salts, Different considerations may apply to reznains recovered from
3 other environments.
g L Purpose Far Preservation

10 4 The purpose for which the remains are belng preserved will play an important

111 role in determining what preservation measures should be employed. See Chart I attached.

12] 1f the purpose is to preserve the remains for possible future scientific study, the most

13| advisable approach Is usually a conservative ane that involves as little alteration as possible

| 15 the composition and stcuchue of the remains. Such a conservative approach maximizes the

e preservation of potential scientific information and avoids potential contaminztion of the

® | remains by mimimizing any measures that might render the remains unsuitable for future
studies and tests (including cnes that have yet to be developed. This goal is best achieved
through "preventive conservation”. Such an approach is also genexally compatible with any
' special cultural or spiritual valaes of the remains.

I Condition of the Remains

5. The potential for deterioration and damage is always present when skeletal

time in a buried enviranment anly beczuse they have become stabilized by, and are ngw in

=2

21

22

o3| remains are recovered from a long-term buried envirornunent. Skeletal remains survive over
24

25} equilibrium with, 2 particulxr preservation environment (iLe., the sediments, molsture content,
28

S
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pH level, oxygen level et prevailing in that specific depositional context). When the
skeleton is removed (uncovered) from its original preservation environment, it is susceptible
to detericration by varicus mechanical chemical and biclogical processes that can affect the
composition and structural integrity of the skeleton and its cellular (and subcellulam)
canponents If left unchecked, these processes canl lead to a loss of scientific values and in
some cases to eventual destruction of the skeleton itself. Therefore, the specimen must be
brought into a stable equilibrium with the new ambient environment ‘

6. When a party assumes responsibility for preservation of skeletal remams, the
first step that should be taken is to assess and document the baseline condition of the
skeleten and to determine whether any immediate stabilization or other preservation
measures are needed. This will normally require a thorough examination of the skeleton
A written record shoald be made of the examination findings and any emergency preservation
measuges taken (e.g., dealing with maldy or damaged bones, etc). Any adverse conditions
(such 2s bene cracks, suziace delaminations, etc) that are observed should be carefully
documented (ocation, type of dzmage, dimensions, etcd with detziled drawings and/ar
photographs to provide a baseline for future monitoring.

7. In 2ddition, the excavatar {er his or her field potes) should be consulted to
2scertain the circumstances of the skeleton’s recovery and what interim measures, if any, were
taken io stabilize aor protect the skeletor. This is particulazly critical in the case of skeletal
reriains recovered from a wet environment. Among other things, the canservator must seek
to deterine the original physical condition of the bones when recovered, what procedures
weze followed to &ry the banes, and whether they were treated with any preservalives oF
stabiliring compeunds. In addition, it is important in such cases to detezmine whether the

buried environment contzined any salts which can contribute to serious physical deterioradon
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of the bones if not properly treated. Any information on these matters should be included
as part of the examination records.
I Bailding

8. The facility or bullding where the gkeletal remains are being stored should be
assessed in terms of how well it will protect the skeleton from both catastropic and
cumulative agents of detericration Catastropic agents are those events (such as fire, water,
theft, vandalism and gross physical forces) which occur infrequently but can cause
tremendous damage in a single ocourrence. Camulative agents are events {such as vibrztion,
abrasion, inadequate support, other minar physical forces, pests, Lights, contaminants,
extremes or fluctuations in temperature ot relative humidity) which occur at slower rates But
can stifl result in significant damage if 2llowed to continue over an extended period of ime
See Chart 2 for an outline of the different ageats and the types of deteziaration they can
produce. Many catastropic and cumulative agents can be caused by a vaxiety of factors. For
example, damage from physical forces can be caused by improper handling, vibrations,
abrasions xnd inadequate support for benes during storage. Similarly, skeletal remains can
be contaminated as a result of cily residues from handling pollutants, off-gassing of
chemicals from storage materials, smoke from fires, and contaminants from floods or sewer
backup. Precautions should be taken against all agents conmon to the area where the
remains are being stared.

8. The facility or building shouid prov;dde the first line of defenise against both
catastropic and cumulative souces of deterioration or damage. Among other things, the
building ehould featase systems that wilk

- inhdbit the cutbreak of fire and contain fire if it should occur

. suppress fire while minimizing potential damage due to water ot
harmful chemicals
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. protect against water damage in the eveni of floods, rain watet leakage,

et
b | -
2 . prevent femperiture and relative humidity extremes o fluctuations in
storage and examination areas

3

. filter out airbarne contaminants (e.g., dust, dirt, vehicle exhausts}
4

v prevent intruders and the znautherized removal of collection materials
L]
6 See Chart 3 for other examples.
2 10.  While most modem buildings are designed to protect against most catastrophic
8 agents of detericration (eg. fire, water, intruders, etc.), the level of protection may not be

9 scifidently high for irreplaceable specimens. Additionally, many modern buildings may not
40| bedesignedto provide suitable levels of protection against cumulative agents of deteriorztion -
11} (e.g., temperature and RH levels, etc). As a result, it cannot be assumed that a building,
12} however modern, will sutomatically provide suitable protection for all different types of

13} archaeclogical collections. Therefore, the party responsible for the preservation of human

14} yaleial remains should conduct a risk assessment of how well the building will protect

1
° against the types of hazards to which skeletal remaiins are susceptible. Any defidencies

16
should be ncted zad strategies developed to counter those deficiendes through improvements

7
to the building or alternatively through storage hardware and/or the policies and procedures
18

i to be employed.
| IV. Storage Hardware

29 41 Although the building is the first line of defense, it cannot protect against all
95| BoOTICES of deterioration or damage. Moreovez, a3 noted above, buildings vary in the quality
23| of the protection they provide against different harmful agents. These potential deficiencies
24} in protection can be ocffset through careful selection of the hardware used to hoid

4]
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archaeological materials during storage and while they are being transported fram one
location to another. '

12.  The hardware selected for any given situation should be consistent with the
hazards to be countered, the composition or nature of the axchaeological collection involved,
and the scientific oz other values to be pmmo&d through preservation. In the case of human
skeletal remains where optimal protection is the goal, the hardware package or system should
include the following elements:

A The storage fumiture should consist of a tightly sealed vault or metal cabinet
with stable and non-emissive gaskets and paints (e.g. powder coated), It should also have
metal drawers that use non-emissive paints and that have stops to prevent the drawers from
being aécidmtzlly pulled onto the floot. The vault or cabinet should be fire proof and
impervious to water.

B. Within the vault or cabinet, the skeletal remains should be held in 2 container
that is stong, with ngid walls to provide adequate physical protection. To permit the creation
of a stable relative humidity or "RH" (which is often different fram the gutside or "ambient”
RID, the container should be relatively impermeable to moisture (e.g., made of axchival
plastic) and well sealed to reduce the number of air exchanges.

C The goal of physical protection and stable humidity can usually be best
achieved by using a "box within 2 box* system. This system involves the use of smalier
internal boxes or subcontainers to hold different pordons of the skeleton These inner
contziners should meet the same citeria of physical protection and RH stabilization 2s the
outer container. The imner containers must be isolated with packing material to prevent
movement or shifting and it is especially important that they not expose the spedmen to

possible contamination through off-gassing of non-archival materials. In most cases, this can
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be achieved through use of archival plastic ar rigid paper materials having a neutral pH. By
grouping the bones in subcontainers or trays in a logical arrangement, unnecessary handling
can be reduced whenever access to the skeleton is needed for examination or monitoring
purposes-

D. Particularly delicate or significant bones (e.g.. the craniwcm, mandible, pelvis,
etc) should be protected from physical damage by placing them in mstom‘ﬁtted storage
mounts so they will bex handled indizectly; immobilized; fully supparted; and separated from
contact with other bones ar container walls. Such storage mounts can be carved from archival
foaz blocks {polypropylene or polyethylene). They should be padded with polyester batting
and covered with cotton muslin sheeting before they are placed in their individual starage
containers. The entire custom mount (which is usually In the shape of a block) should fit
snugly inside a lidded archival box so nothing can be placed directly on top of the bane.

E Packets of silica gel {conditioned between 45-65% RID should be placed in the
holding containers to create 3 suitable RH level within the container. These Packe!s will
establish 2 suitable set paint and weill also belp to bufer large RH fluctuaticns if the building
does not provide & stable ambient envirorement The silica get should be in a form (e.g. In
a bag or cther type of breathable container) that will prevent any silica dust from
contaminating the specimens

F. To prevent deterioration o7 cantamination, all materials used in storage of the
skeleten should be af archival quality (ie., they should be non-reactive, neatral pH, and non-
emissive of gases or cther substances). In addition, any material in contact with the specmen
should be non-abrasive, and should not leave residues or Crate risks of snagging.

13. Scientifically or culturally important skeletal remains should not be stored in

conventional cardboard boxes or on open shelves. Open stotage in cardboard boxes provides
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minimal (or no) protection against ﬁzé, water, pests, insects, qushing, or incorrect or
fluctaating RH. In addition, over long periods of time cardboard boxes can damage the
organic partions of the bone o associated residues through the release of adds and other
harmful breakdown producis It is also not advisable to place large numbers of bones in a
single container without sub-dividing them into smaller groups that are cushicned and
supported to prevent physical damage such as breaks, cracks and abraticns.

14. As noted above, the chaice of storage hardware is especially important if the
building being used dces not provide an optimal protective environment Extra care in the
choice of hardware should also be taken to faclitate safe handling and transportation in those
situations where the skeletal remains are subject to frequent on-site examiration o analysis
or where they may be subject to future transport to ancther facility.

v. ?oliciesiand Procedures

15. A party entrusted with the responsibility of caring for scientifically o culturally
imporiat human skeletal remains must also develop and implement suitable gurztorial
policies and procedures to reduce the risk of damage and deterioration. 1f appropriate
policies and procedures are not developed or if they are not followed on a consistent basis,
preservation of the skeleton and its assoclated values can be sericusly jeopardized.

16.  Examples of palides and procedures that should be employed for important
skeletal remains include the following

A. Access to the skeletal remains should be controlled to prevent theft (both
complete or partiaD, vandalism, contamination (whether accidental or intetional) or damage
by unauthorized parties. Amang other things, the storage vault or cabinet should be locked
and passes should be required for all persans seeking access to the remains. A written log

should be maintained of all persans who are given access.
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B. Access to the remains should be supervised at all times to engure that the safety
and integrity of the collection are not jeopardized by improper handling or unauthorized acts.

c Strict inventory controls shonid be instituted to ensure that the skeleton is kept
intact to prevent loss of any pxts and to keep 3 correct association with the excavation
documentaton

D. The remains should always be transported in their storage containers and an

"a cart to prevent damage from droppicg, accidenta! impacts, and the like. In addition,

examinatons should be canducted over a padded, snag-free surface to reduce risks af
acddents]l damage. Pemons handling the remains should wear archival plastic gloves
(unpowdered) to reduce risks of contamination

E. The condition cf the remains should be monitared and compared to their initial
documented condition on a regular basis to determine the adequacy and effectiveness of the
preservation measures being employed The results of each inspection should be recorded
for futare refevence if needed.

E. RH levels both within and outside the container should be monitored so
gppropridte precaztions can be taken o deal with fluctoations. Differences between inside
and outside RH levels should be allowed to equalize before examinations ar inspections are
conducted. 1f the difference Is extrrme {(+- 10%), the remains should not be removed from
the contairer. The same is true if the ambient RH is less than 40%.

17.  Precautions should also be taken againat loss of vital information relating to the
remains being preserved This problem must be addressed on several levels One level
involves the need to ensure cantinued accurate identification of the skeleton and all of its
constiruent parts. This can be accomplished by labeling all containers, and if necessary each

of the individual banes. {abeling heips to confirm that all of the parts were collected from
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one site, and it confioms their original relationship to each other and to the site where they
were excavated These relationships are critical to understanding the scientific or caltural
significance of the skeleton. Another level involves the need to preserve documentation (such
2s excavatica notes, drawings, photographs, eic) relating to the excavation and removal of the
skeleton from its original site. Such documenrtation provides the only record or proaf of the

original contextual information concemning the skeleton. Copies of all aritical documents

[ 7 R

should be preserved In archival enclosures and stored in the same facility as the skeleton

o o~

Y1 Other Comments

18.  As noted above in Paragraph 3, the Denver Museum is currently acting as the

1p| conservator for a pastial Paleoamerican skeleton dated to mare than 5000 years before present
11| To preserve these partial remains, we are using the measures outlined in this affidavit,
12{ including thcse described in Paragraphs 12, 16 and 17. In my professional opinion, such
13| measures provide ar appropriste model for other impcrtant ancient skeletal remaing, such as

14} 1he Xennewick Man skeleton.

15 DATED&\S.&__}_&:yaEW,;_mw,

16

7 é‘f\iﬂ- ﬁ‘( .

18 Carolyn Leckie

19 SUBSCRIBED and SWORN to before me this 30 _ day of Sepbmb2y 1997.. -
20 ‘-";:.'. '

Notary Public for {cke (pada of Lenrte 5
My Commission Expiresndr March 1545, -

_‘\

24} _\dchlnd man\atfidav\leckicast

25
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CHART 1. POTENTIAL SCIENTIFIC INFORMATION

JOHNSON & SCHNEIDER

SKELETAL COMPONENTS POTENTIAL SCIENTIFIC
) INFORMATION
MACROSCOPIC
Bones morpbology & metrics
e.g. physical s2e & proporticm
pathalogical enomalies
culneral modification
Teeh morphology & meTrics
MICROSCOPIC
Boms - struchure pathological anpomades
surface detail
irernal booe structure
Banes -0rganc Compameils
protem protein pathology
DNA genetic analysts
antbodies
Teeth - srrucnre
wear patierps dictary analysis
culrur! modification
Tecth - orgenic
protems pretan pabologry
Resdues in Teeth
plagque - phvtoliths &erarv analysis
CURATORIAL INFO
Documentation
!k . pr . )
and 3SSOCABODS MOIMALY Prasucss
demoxraphic profile

Leckie Affidavit
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CHART 2: AGENTS OF DETERIORAT

ION & THEIR POTENTIAL IMPACTS ON SKELETAL REMAINS

gT:81 LEST-BE~S

AGENTS OF COMMON CAUSES OF SPECIFIC TYPES OF DAMAGE TO MATERIALS IN QUESTION
DETERIORA NMON | DAMAGE
Bone Structure Done Chemistry Teath Structure Teeth - Residues
macroscogle MACYOICOPIC
microkcopic microscopic ]
PHYSICAL -poor Handling -breakage -breskage -lost of loasely atteched
-inadequate -wear of surfece dolails, -teceh falling oui residues ’
companmenalization troken edges <wesr 1o microscople c.g pollen, seeds
o1 cushioning surface detail -
SECURITY
theft -poof security “loss of Al or part -Aoss of all or part -lasy of all or part
.inadequate inventary control ‘
vandalizm -poot supervision during access -breakage, scarving, staining .conaminsiion ‘:
-possiite contemination
FIRE Zinadequate fire provention and ~complete/partial loss -camplcte/partisl loes -complete/pastial {ose
condninment yystem ~charring -chasring
~water damage
.damage caured in .water damago (so0 below) -contamination ftom smoke . confamination from
fire extinguishing or fire extlnguishers gmake ot flre
e.g.water, chemicals entingulshers
WATER -soof lesks -watping/cracking if not dried | -dcgradation and/or -cracking if not dried out -degradation if not dried
-plumbing lesks out i a controlled fashion contamination (mold) in a coriolled fashion out in a controlied fashion
-floods ifnot dried aut m 8
@ -sgwet backupe controlled fashion
" TUGHT “prolonged exposure 1o lights N/S N/ N/S
visble
ultraviotet -prolonged expasure (o -desiccation /difTerontial -desiccation/dilTerential
incandescent lights heating may cause cracking hesling may cause
cracking

Leckic Affidavitl
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PESTS NS
insccta
mold -mobd growth/ -mold gromh/
oontaminstion contemination
CONTAMINANTS -wping bara hands o7 .residues: odls, lim
powdered gloves foe handling powder
-storage in noa-aschival [
meterlals 0.g. acidic paper, .acids or atkalis could
unstable plestice | alter organic components
.contamination from off-
gassing unsisble plastics
.introduced malerials ' (possible chango In RH - see (possible change in RH -~ -potential contaménants
¢.g. plants, food stulfe below) -potential contuminams see belown) o.g. weeds, pollen
[ RELATIVE RH>T0%, ) days | -mold /contemination -mald
HUMIDITY
extremes RH <A0% ! - possible cracking -cracking of teeth
fluctuaticns '
fluctusting RH L - fusther cracking -further cracking
TEMP not sigaificant oo
extrames except (o1 impact on Rl
fluctuatinng

Leckic Affidavit
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CHART 3: PRESERVATION STRATEGIES

<Imicro filtration

s donot keave residues €.
cotlon batting could snag, PVC
fWm could lesve plasticizers

e non-tbrasive

ﬂ} Agent of Preservation Gosl Duilding Herdware Procedures
l?l Detetiotation
v | Physicel s boncs are always fully o cahinets/shelves e nunimize hendling by logical
ﬁ Damage rupparted specimen organization
e bones do Aol abrade agsinst e« containens
Y ' other bones or packing o  ensure object can not be accidentally
o malerials e compartmentalize dropped
m o  minimlze handlmg s transpori objecty on & carl
¢ cushion e  handle objects aver a padded
~ swelaco
Relative o acelatively stable set poind average segional Rl is o alter smbient R to & more e monitor the smblent enviroasent
Hurniduy somewhere between 43- consistemly beiween 45.63%, acceplable level within the storage and do not remove the object from
(RIN) 6% (gadunl seasonsl of containes the container if vthe ambient R1 iy
divfts a1 acceptable) altey ambient 1L 10 & more e  buffering materialn o g. sics gel below 40% (tecth ceacking) of
acceprable level sbave 70% (risk of mold)
« centialized 1IVAC, or
o locatized
humidifler/dehumidifier
Fluctuating e fuctustions lesy than +10%7 well insulated building s  teduce number of sic axchanges ¢ monitar the smbicnt environment
RH interior room or wall s closed cabinets and if it is more then 10% different
auitabte HVAC o closed contuiners (guard than the RH in the containes
againsi condensstion) s apen the contalner such that the
difierence in RE has time to
+ buffering matenals slowly equildwete
e  absoibent celulosics
¢.g. paper, fabric
e specific buffering materials *  avoid prolonged use of “hot”

c.g silica gel examination or photography lights
which can cause localize drylng out
of the bone

Conlaminards | ¢  do not comaminant objects clean sir supply o all materia in assaciation with the o handle with archival plastic glaves
@ sit inlakes avoid obvious object should be (unpowdercd)
: pollutanis e.g. roadways « archival (newiral pH), non-
HYAC fihered air feactive | non-crpissive e donot add any materlale that could

be contaminate research information
e.g. plants, amoke

-

o Note: whercves porsible use archival

-

Leckie AMfidavit

storage matenals thei are “netuial

“ since they ace genenlly prefecable to fribal reprosenisiives €.g. used paper of (abric insteed of plagtics
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ALAN L. SCHENEIDER

ATTCRNEY AT LAW
1437 5. W. Carmtia 51, Saiwc 20C
PORTLAND, OREGON FT201
Toopbone (ST3) Ta-bed
(FacgimIe) (S3T) 040445
October 1, 1997

Ms. Robin N. Michael

U.S. Department of Justice

General Litigation Section

Envir, & Natural Resources
FAX No= (202) 305-0429

F.e2

1445 Willamenta, Swie 9
P. 0. BCX 142
BIEE RECIN 9=
(5415 c2a- 5433

- Re: Bonnichsen et.al. v. U.S.
Quarterly Status Report

Dear Ms. Michael:

Enclosed is a copy of plaintiffs’ Status Report (with attachments) that is being
filed today with the Court A copy will also be mailed to you by Lane Powell Spears

Lubersky.
Very truly yours,
Alan L. Schneider
AlLS/dme
Enclosure
cc: P. Barran
D. Rubanoff

c\rchland.man\letters \michael2.ltr
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| AlmL. Schocider, OSB No. 63147 DR AFT

1437 SW Colurnbia Street, Suite 2
Portland, Oregon 97201
Telephone: (503) 274-3444
Facsimile: (503) 274-8445

Pauls A Barran, OSB No. 80397

LANE POWELL SPEARS LUBERSKY LL?
620 SW Yamhill Strect, Suite 800

Portland Oregon §7204-1383

Telephope: (505} 226-6151

Fecsimile: (503)224-0388

Attorzeys for Plaintiffs

h W W

W oo ~3

IN THE UNTTED STATES DISTRICT COURT
10 , FOR THE DISTRICT OF OREGON

11 ROBSON BONNICHSEN, C. LORING y CVNo.96-1481JE
BRACE, GEORGE W. GILL, C. VANCE )
12 HAYNES, JR RICHARD L. JANTZ, )
DOUGLAS W. OWSLEY, DENNIS J. )  PLAINTIFFS' STATUS REPORT FOR
13 STANFORD and D. GENTRY STEELE, ) OCTOBER, 1997
)
14 Plaintiffs, )
)
15 v. ;
16 UNITED STATES OF AMERICA, )
DEPARTMENT OF THE ARMY, )
17 U.S. ARMY CORPS OF ENGINEERS, )
ERNEST J. HARRELL, DONALD R. CURTIS,)
18 and LEE TURNER, )
)
19 Defendants. )
)
20 )
21
22 The following status report and anached affidavits are submitted to the Court as

23 plaiotiffs’ status repoTt in accordance with the Court’s decision of June 27, 1997. After inquiry
24 by plaimiffs, the pardes conferred and deslined to file a joint status report.

26
PAGE 1 - PLAINTIFFS' STATUS REPORT
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DRAFT

1 L ACTIONS BY IBE DEFENDANTS.
(8)  Permitting access to remsins for religious ceremonices, but pot secular
PUrposes.
Plaintiffs have leamed tbm the Corps has permitted various representatives of Indian

pA

3

4

s tribes that are claiming the remains 1o have access to the skeleton for the purposes of conducting
6 religious ceremonies. O informatica and belief, tribal represemtatives have been permifted to
7  have such access 1o the skeleton on at least siX scparate occasions.

g After it became generally known that the Corps had granted religious access rights to
9 reprﬁcmzﬁvcs of the mibes, the Corps also permitted the Asatru Folk Assembly to conduct 2
10 religious ceremony in the presence of the skeleton.

11 The Corps comtiues to deny plairtffs access to the skeleton.

12 (b)  Actions inconsistent with the Court's directive to store the skeletop D a
13 manner copsistent with preservation of its scientific vaioes.

14 Plaimtiffs believe that the Corps is not adhering to the Court's order that it preserve the
1§ sciemific value of the remains. The following concerns ae raised besed upon information
16  provided by pewspaper acaounts and other sources. Because of the importance of this issus,
17  plaintiffs are supplying for the Coust's consideration the following information and the atached
18 affidavits of Dr. James Chatters and Carolyn Leckie.

19 (1)  According to repons from representatives of the Asatru Folk Assembly (who were
20 pemittedto conduct a religious ceremony), the skeleton they were permitted 10 s6¢ isstoredina
21  simple cardboard box. Such & container provides litte (or o) protection against moisture, pesis,
49 fire or other potentially adverse ageats. Plaintiffs know nothing about the paper composition of
53 the cardboard or whether it is, for cxample, acid-free paper (which scems uniikely). On
74  mformation and belief, Dr. Charnters who initially exsrained the bones did not place them in such
25 apotemtially barmful container.

26
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1 (2) It is plaioGiffy’ vadersianding that the bones are being kept in unsupported,
2 uncushioned plastic bags which creates a ritk of damage or loss from pressure, abrasion,
3 handling accidemts, and from other causes.

4 (3) Itis plaintfls’ understending that neither the bones nor the plastic bags io which
s they are stored have been marked or labeled with accession of lot pumbers. Such marking or
& labeling is pecessary to ensure dccurate identification and tracking of the remains.

7 (4)  Oninformation and belief, the Corps has taken inadequate precautions and failed
§ to adhere to sound curation procedures during the wibal religous cercmognies. Among other

things, they permitted tribal representatives to handle the skeleton which creates 8 risk of
10  possible DNA and other contamination. They also permitted trital represextatives to place cdar
1]  boughs in the bex comtaining the skeleton which exposes the skeleton to risk of damage due 10
12 pests, moisture, oils, bacteria, pesticides, and other contaminants. They also permitted tribal
13 representatives o add unprovenieaced and undocumemed bone specimens 1o the collection
14  which could imroduce harmful egents such as pests, bacteria, molds and moisture, and in
18 addition threstens the scicatific integrity of the collection. Plaintffs arc not aware whether cadar
16  boughs or peedles, additonal bone fragments, dirt or other contaminants still remain in the box
17  with the bones.
18 (5)  If the records previously produced by defendants are accurase, the Corps has not
19  conducted any risk assessmedt 10 determine what measures were and arc nesded for proper
20  curstion and/or preservation of the skeleton. Plaintiffs are not aware of any effors by the Corps
27 1o monitor the skeleton’s condition to determine the adequacy of the preservation methods and/or
27 procedures being employed.
23 (6)  The Corps did pot advise plaintiffs in advance of any of the religious ceremonies
24  involving the skeleton so plaintiffs wouid kave an opportunity to approach the Court or otherwise
25  advise the Corps 10 ezsure that darnage was not done from these visits.
26
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DRAFT

1 (¢) Corps proposals regarding the site which would be incoasistent with
scientific values.
Based on documents in te sdrministrative record, in October 1996 the Corps prepares,

and discussed with mibal representatives, plans 1o cover the discovery site with bouldsrs, cobbles

2
3
4
5§ and vegetauon. Plaintiffs bave advised the Corps that such actions, if carried out, could cause
6 irmeparablc damage o Yy archasological deposits that might be present st the site and could
7 makeit impossible to conduct a valid sciertific investigation of the site. Among other thiags,
§ such a1 investigation is necessary and appropriate 10 determine whether the geologic age of the
g site is consistent with the rediocarbon age of the skeletoa, and whether the skeleton’s presence a

10  the site was due to an intentiopal thial or to other causes.

1 Plaintiffs have asked for information from the Corps about these plans; the Corps has not
12  responded

13 (d) Responstto application for ARPA site examinstion permit

14 Or August 26, 1957, Dr. Gary Hucklebermy of Washington State University submitted an

{5  eppicatorn to the Corps for a permit (under the Archaeclogical Rescurces Protection Act of
16 1875) to aliow 2 geoarchaeological examination of the site. The purpose of the proposed
17 exzminationisto determine, inter alia, whether there are any intact arckasological deposits at the
{8 site, whether the geologic age of the site is consistent with the 2g¢ of the skeleton, whether the
19  skeleton was imentionally buried or was deposited at the site by other causes, what contributed to
50 the preservation of the skeleton, and whether the site is subject to a0y unusual conditions that
21  might affect the reliablity of the radiocarbon age of the skeleton. Dr. Hucklebery imtends to be
22 assisted by several nationally and intemationally known expetts, including two of the plaintffs.
23 An Army Corps spokesnan told newspaper reporters that the Corps "probably” will not
24  gram the request Representatives of the Corps did not meet with Dr. Huckleberry to discuss his
25 permit application until September 30, 1997, even though Dr. Huckleberry had requested
26  permission o comImence work by October 11, 1997, As of noon en October 1, 1997, it is
PAGE 4 - PLAINTIFFS' STATUS REPURT 7%
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plaintiffs’ counsel’s understanding that the Corps has not determined whether it will approve or

1

5 deny Dr. Huckleberry’s request.

3 The Corps' delay in responding to this request may preclude any meaningful study of the

4 siuethisycarsbadwenhcrwillsoonbesc'.ﬁngin. The site has already gone through one wister

§  high water season since the discovery of the skeleton.

¢ 2.  ACTIONSBY PLAINTIFFS.

7 (a)  Efforts to participate in administrative process.

g Since the Court's ruling staying these proceedings, plaintiffs have made 2 number of

¢ efors o participate in the Corps's administative procesdings and to provide pertnent
19  informsation to the Corps for its considesmtion. However, the Corps has refused to permit
11 plaingffs to have any information beyond the incomplete portions of the record it produced on
12 January 22, 1997 (axd which are essentially limited to 1996 information), the direct
13 comespondence betwezz the partics, and third hand sousces such as newspaper reports.

14 (b)  Requests for full admizistrative record (denied).
15 On August 13, 1997, plaintiff requested a current copy of the administretive record
16  pursuant to the Freedom of Information Act. The Corps denied this request 02 the grounds that
17 the maner is in litigation which, it contends, suspends operation of that law. Plaintiffs have
18 provided apposite case law which confirms that FOIA rights survive Liugation, but the Corps
19  continues to adkere to its position that it will oot provide plaintiffs with any poruons of the
20  administrative record beyond the portions produced on Jaguary 22, 1997. On information and
21 belief, the Corps bas not wmken this same positon with represcatatives of the claiming tribes o
22 with members of the media.
23 (6  Requests for ARPA permit.
24 Plaintiffs propose 1o collaborate with Dr. Huckieberry on his site examination, should the
25  Corps grant his ARPA permit application in sufficien time to perrmt work ot the site this year.
26
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(d) Equalprotfection claim.

The Cowt has asked plaintiffs to submit to the Corps all arguments they igtend 10 assent
inzhiscascpeminingtoeqm protection, and 10 make any record that is needed to suppert those
comertions. Court’s Opinion filed Jupe 27, 1997 at p. 45. Plaintiffs will prepare and submit a
legal memorandum w the Corps and the Court if the Court wishes. However, plaintffs’ factual
analysts necessarily will be incomplete because they have not beea permitted to sec portions of
the record afier Deccmber 1996.

3 - ! ACTION BY CcouU

(a) Plaintiffsask the Court to review the attached information on whether the Corps is
complying with the Court's order to maintain the skeleton in @ manne which preserves its
scientific value.

(o)  Plaimtiffs ask the Court to clarify whether its sy bas the effect of suspeoding
their rights to recgive SoCUMETS under their continuing request for production in this litigation,
and whether the stay bas the effect of suspending plaintiffs’ independemt rights wnder FOIA.

(c) Plaintiffy &k the Court to clarify whether they should submit a legal
memorandurn and/or amended complaint regarding their equal protection claim(s) before they
have had an opparhmity to review the complete administrative record.

TAGS6- PLAINTITS STATUS PEPORT
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Respectfully submitred this day of October, 1997.

B
yAlan L. Schneider, OSB No. 68147
Attorney for Plaintifls

LANE POWELL SPEARS LUBERSKY LLP

‘qummhul\)

By
Paulz A. Barrag, OSB No. 80357
Attorneys for Planti
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